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Presidential Documents 


The President 


Till© 3— 


Proclamation 5307 of March 9, 1985 

Women’s History Week, 1985 


By the President of the United States of America 
A Proclamation 

The history of the United States is the history of women and men working 
together to realize their dreams. In times of war and peace, of hardship and 
prosperity, we have shared disappointments and achievements. 

Today there are more opportunities open to women than at any time in our 
history, and women are using these opportunities to excel in every field. But 
even before our own era. courageous and persevering women had achieved 
leading roles in all walks of life. Women led reform movements, including the 
movement for women’s suffrage; they ran businesses, entered the professions, 
and pioneered in activites such as art, literature, and science. These achieve¬ 
ments have not always received the recognition they deserve, and one of the 
purposes of Women’s History Week is to encourage all Americans to remem¬ 
ber this sometimes forgotten part of our heritage. By doing so, we will 
encourage the women of today to pursue their dreams wherever they lead— 
even to the stars, as our women astronauts have done. 

But in remembering the achievements of especially talented individuals, we 
should not forget the immense contribution made to our Nation by millions of 
women whose names we will never know. These women raised families, 
worked part-time or full-time to support them, and passed on their love, hopes, 
and dreams to the next generation. They crossed deserts and mountains 
alongside their families and in times of national emergency, such as war, they 
undertook vital work in factories and on farms which enabled our Nation to 
survive and prosper. They were known only to their families, friends, and 
neighbors, but their influence on their communities was enormous. Whatever 
greatness our Nation has achieved, we owe in very large measure to them, and 
we should never overlook or forget their contribution. 

In recognition of the many vital contributions of women to our Nation's 
history, the Congress, by House Joint Resolution 50. has designated the week 
beginning March 3. 1985, as “Women’s History Week” and authorized and 
requested the President to issue a proclamation in observance of this week. 

NOW, THEREFORE, l RONALD REAGAN. President of the United States of 
America, do hereby proclaim the week beginning March 3, 1985, as Women's 
History Week. I invite the Governors of the States, the chief officials of local 
governments, the scholars of our institutions of education, and Americans 
everywhere to mark this occasion with appropriate ceremonies and activities 
recognizing the contributions of women to our Nation and our culture. 

IN WITNESS WHEREOF. I have hereunto set my hand this ninth day of 
March, in the year of our Lord nineteen hundred and eighty-five, and of the 
Independence of the United States of America the two hundred and ninth. 


If* Doc. ss~ai7i 
^ *-\2r4& 11:98 am] 
GWuig coda 110&-O1-M 
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This section ol the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are keyed to and codified in 
the Code of Federal Regulations, which ts 
published under 50 trttes pursuant to 44 
USC. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents, 
prices of new books are listed in the 
first FEDERAL REGISTER issue of each 

woek. 


DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
7 CFR Part 425 
IDoc. No. 2091SJ 

Peanut Crop Insurance Regulations 

agency: Federal Crop Insurance 
Corporation. USDA. 
action: Notice of extension of sales 
closing date. 

summary: Under the authority 
contained In the Federal Crop Insurance 
Act as amended, the Federal Crop 
Insurance Corporation (FCIQ herewith 
gives notice of the extension of the sales 
dosing date for accepting applications 
for crop insurance in certain counties on 
Peanuts, effective for the 1985 crop year. 
This action is necessary because of a 
need to clarify yield guarantees relative 
to maintaining uniformity in 
re ordkeeping requirements. 

The intended effect of this notice is to 
advise all interested parties of the 
extension of sales closing dates and to 
comply with the Peanut Crop Insurance 
Regulations (7 CFR Part 425) with 
respect to the authority of the Manager 
to extend sales closing dates. 
effective DATE: March 13,1985. 

'OR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary. Federal Crop 
Insurance Corporation. U S Department 
of Agriculture, Washington. D.C. 20250. 
telephone (202) 447-3325. 
suPf^usHTMTARV information: Under 
the authority contained in 7 CFR 425.7, 
the sales closing date for accepting 
applications for peanut crop insurance 
ntay be extended by placing the 
e xtendad date on File In the service 
office and by publishing a notice in the 
federal Register upon determination 
that no adverse selectivity will result 
from such extension. If adverse 


conditions develop during such period. 
FC1C will immediately discontinue 
acceptance of applications. 

In certain counties the closing date for 
accepting applications for peanuts is 
March 31. Because of the need to clarify 
and make uniform the recordkeeping 
requirements as they relate to yield 
guarantees, and to allow potential 
insureds an opportunity to study this 
issue relative to their insurance needs. 
FC1C is extending the sales closing date 
for accepting peanut crop insurance 
applications in all counties with a 
March 31 cancellation date, through the 
close of business on April 15.1985. 
effective for the 1985 crop year only. 
Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act. as amended (7 U.S.C. 1501 et seq.J, 
the Federal Crop Insurance Corporation 
herewith gives notice that the sales 
closing date for accepting applications 
for peanut crop insurance under the 
provisions of 7 CFR Part 425, in all 
counties with a cancellation date of 
March 31, is extended effective for the 
1985 crop year only, through the close of 
business on April 15.1985. 

Done in Washington. D.C.. on March ft. 
1965. 

Peter F. Cole. 

Secretary. Federal Crop Insurance 
Corporation. 

Dated: March ft, 1985. 

Approved by: 

Edward Hews, 

Acting Manager. 

[FR Doc. 85-5836 Filed 3-12-85. 8:45 am] 

BUI.IMG COOK UI^OHI 


Federal Grain Inspection Service 
7 CFR Part 800 

Restrictions on Representations 

aoency: Federal Crain Inspection 
Service. USDA. 
action: Final rule. 

summary: According to the 
requirements for the periodic review of 
existing regulations, the Federal Grain 
Inspection Service (FGIS or Service) has 
reviewed its regulations on restrictions 
on representations and is publishing a 
final rule on that subject. This action 
amends its regulation on “Restrictions 
on Representations' 4 by clarifying and 
condensing the provision on restrictions 
with respect to designations, marks, and 


representations and making other 
miscellaneous non-substantive changes 
for clarity, all of which facilitate use of 
the regulations. 

EFFECTIVE DATE: April 12. 1985. 

FOR FURTHER INFORMATION CONTACT: 

Lewis Lebakken. Jr., Information 
resources Management Branch. USDA, 
FGIS. Room 0687 South Building. 14th 
Street and Independence Avenue, SW., 
Washington. D.C 20250. telephone (202) 
382-1738. 

SUPPLEMENTARY INFORMATION: . 

Executive Order 12291 

This final rule has been issued in 
conformance with Executive Order 
12291 and Departmental Regulation 
1512-1. The action has been classified 
as nonmajor, because it does not meet 
the criteria for a major regulation 
established in the Order. 

Regulatory Flexibility Act Certification 

Kenneth A. Gilles. Administrator, 
FGIS. has determined that this final rule 
will not have a significant economic 
impact on a substantial number of small 
entities as defined in the Regulatory 
Flexibility Act (5 U.S.C. 001 etseq.) 
because most users of the inspection 
and weighing services and those entities 
that perform such services do not meet 
the requirements for small entities. 

Final Action 

The review of the regulations on 
Restrictions on Representations (7 CFR 
800.55 through 800.57) included a 
determination of the continued need for 
and consequences of the regulations. An 
objective of the review was to assure 
that the regulations are serving their 
intended purpose, the language was 
clear, and the regulations were 
consistent with FGIS policy and 
authority. FGIS has determined that, in 
general, these regulations are serving 
their intended purpose, are consistent 
with FGIS policy and authority, are 
necessary, and should remain in effect. 

However, in the November 20,1<*84. 
Federal Register (49 FR 45751). FGIS 
proposed certutn revisions to: (1) Revise 
the title of the provisions to 
“Descriptions" from "Restrictions on 
Representations"; (2) amend § 000.55, 
Restrictions with respect to descriptions 
of grain by grade by (a) revising the title 
to Descriptions by grade, and (b) 
revising the section by clarifying the 
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language and adding certain provisions 
which appear in section 6, United States 
Grain Standards Act. relating to 
prohibited descriptions; (3) amend 
5 800.57. Restrictions with respect to 
designations, marks, and 
representations, by (a) revising the title 
to Requirements of descriptions, (b) 
revising the section to clarify and 
condense the language, and (c) 
incorporating paragraphs (a) through (i) 
into two paragraphs (a) and (b); and (4) 
redesignate the current § 800.57 as 
§800.56, 

By a final rule published in the 
Federal Register on September 14.1984. 
(49 FR 36067) FGIS removed § 800.56. 
Official certificates, official forms, and 
official marks. The definitions 
comprising this section were moved to 
§ 800.0(b). 

No comments were received on the 
November 20,1984, proposed rule. FGIS 
is publishing as a final rule the text of 
the proposed rule without change. 

List of Subjects in 7 CFR Part 800 

Administrative practice and 
procedure. Export. Grain. 

PART 800—GENERAL REGULATIONS 

Accordingly. §§ 800.55 and 800.57 
"Restrictions on Representations" are 
revised as follows: 

The authority citation for Part 800 
reads as follows: 

Authority: Pub. L 94-582, 90 Stat 2867. ai 
amended (7 U.S.C. 71 et seq.). 

1. The centerheading which precedes 
§ 800.55 is amended to read as follows: 

Descriptions 

2. Section 800.55 is revised to read as 
follows: 

§ 800.55 Descriptions by Grade. 

(a) General In any sale, offer for sale, 
or consignment for sale, which involves 
the shipment of grain in interstate or 
foreign commerce, the description of 
grain, as being of a grade in any 
advertising, price quotation, other 
negotiation of sale, contract of sale, 
invoice, bill of lading, other document, 
or description on bags or other 
containers of the grain, is prohibited if 
such description is other than by an 
official grade designation, with or 
without additional information as to 
specified factors. 

An official grade designation contains 
any of the following: The term 
the numerals 1 through 5. the term 
"Sample grade." or the name of a 
subclass or a special grade of grain 
specified in the Official United States 
Standards for Grain. 

(b) Proprietary brand names or 
trademarks. A description of grain by a 


proprietary' brand name or a trademark 
that does not resemble an official grade 
designation will not be considered to be 
a description by grade; but a description 
by a proprietary brand name or 
trademark that contains singly or in 
combination any of the terms referenced 
in paragraph (a) of this section shall be 
considered to resemble an official grade 
designation. 

(c) Use of one or more factor 
designations. In interstate commerce, a 
description of grain by the use of one or 
more grade factor designations which 
appear in the Official United States 
Standards for Grain or by other criteria 
will not be considered to be a 
description by grade. 

(d) False or misleading descriptions. 

In any sale, offer for sale, or 
consignment for sale of any grain which 
involves the shipment .of grain from the 
United States to any place outside 
thereof, knowingly using a false or 
misleading description of grain by 
official grade designation, or other 
description is prohibited. 

3. Section 800.57 is redesignated as 
800.56 and revised to read as follows: 

§ 800.56 Requirements on descriptions. 

Section 13 of the Act contains certain 
prohibitions with respect to the use of 
official grade designations, official 
marks, and other representations with 
respect to grain. 

(a) The use of an official grade 
designation, with or without factor 
information, or of official criteria 
information, or of the term "official grain 
standards," shall not without additional 
information, be considered to be a 
representation that the grain was 
officially inspected. 

(b) The use of any symbol or term 
listed as an official mark, at 

§ B0Q.0(b)(68), with respect to grain shall 
be considered to be a representation of 
official service under the Act: Provided 
however, that the use of the official 
marks "official certificate;" "officially 
inspected;" "official inspection;" 
"officially weighed;" "official weight;" 
and "official weighing" shall not be 
considered to be a representation of 
official service under the Act if it is 
clearly shown that the activity occurred 
under the U.S. Warehouse Act (7 U.S.C. 
241 et seq.): Provided further, that the 
use of the official mark "officially 
tested" with respect to grain inspection 
and weighing equipment shall not be 
considered to be a representation of 
testing under the Act if it is clearly 
shown that the equipment was tested 
under a State statute. 


Dated: February 25,1985. 

Kenneth A. Gillet, 

Administrator. 

[FR Doc. 85-5946 Filed 3-12-65; 8:45 am| 
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Agricultural Marketing Service 
7 CFR Part 1150 

Dairy Promotion Program; Procedure 
for Conducting Referenda and 
Amendments to the Order 

agency: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summary: The Dairy Research and 
Promotion Order was fully implemented 
on May 1,1984. as required under the 
procedures established in Title I. 
subtitle B. of the Dairy and Tobacco 
Adjustment Act of 1983. The Act also 
requires that the Secretary must conduct 
an initial referendum among producers 
within the 60-day period immediately 
preceding September 30, 1985, to 
determine whether the promotion order 
should be continued. This rule 
establishes procedures for conducting 
the initial referendum among producers 
and any subsequent referenda that may 
be conducted in connection with the 
promotion order. Also, three 
amendments to the order are included. 
One is a conforming change as a result 
of information that may need to be 
obtained to conduct a referendum. The 
other two amendments change the name 
of the order to be consistent with the 
name of the Board and clarify that the 
proportion of votes necessary by the 
Board in conducting its business be 
based on the number of Board members 
present and voting rather than on the 
number of Board members present. 
EFFECTIVE DATt March 13,1985. 

FOR FURTHER INFORMATION CONTACT: 
Richard M. McKee. Chief. Promotion 
and Research Staff. Dairy Division, 
Agricultural Marketing Service. U.S. 
Department of Agriculture, Washington. 
D C. 20250, (202) 477-6909. 
SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding: Invitation 
to submit comments on proposed rules 
Issued November 28,1984; published 
December 5.1984 (49 FR 47498). 

This rule has been reviewed under 
USDA guidelines implementing 
Executive Order 12291 and Secretary’s 
Memorandum 1512-1 and has been 
classified as a "non-major" rule. Also, 
William T. Manley. Deputy 
Administrator, Agricultural Marketing 
Service, certifies that this action will nol 
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have a significant economic impact on a 
substantial number of small entities 
because it involves only procedures to 
conduct referenda. The proposed 
procedures would involve the vuluntary 
participation of all milk producers and 
cooperative associations of milk 
producers, but only to the extent of the 
act of voting. 

The information collection 
requirements that are included in this 
rule have been approved by the Office 
of Management and Budget (OMB) 
under the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C Chapter 
35) and have been assigned OMB 
Control Number 0581-0147. 

Preliminary Statement 

Title I. subtitle B, of the Dairy and 
Tobacco Adjustment Act of 1983 
authorized the establishment of a Dairy 
Research and Promotion Order to 
implement a national program for dairy 
product promotion, research and 
nutrition education. The promotion 
order was fully implemented on May 1, 
198*1. within the timeframe and under 
the procedures specified in the enabling 
legislation. The Act also requires that 
the Secretary conduct a referendum 
among producers within the 60-day 
period immediately preceding 
September 30.1985. to ascertain whether 
the promotion order should be 
continued. After September 30.1985. the 
Act specifies that the Secretary may 
conduct a referendum at any time, and 
shall hold a referendum on request of a 
representative group comprising 10 
percent or more of the producers subject 
to the order, to determine whether 
producers favor the termination or 
suspension of the order. 

In view of these requirements, 
proposed procedures to be followed in 
conducting the initial, mandated 
referendum, as well as any subsequent 
referenda that may be conducted in 
connection with the Dairy Research and 
Promotion Order, were issued on 
November 28,1984. The notice of 
proposed rules contained a conforming 
amendment to the order to include the 
information collection and 
recordkeeping requirements that may be 
necessary of cooperative associations 
and other persona responsible for 
submitting assessments to the Board to 
verify and avoid a duplication of votes. 
The notice also included two additional 
amendments to the Dairy Research and 
Promotion Order that were proposed by 
the National Dairy Promotion and 
Research Board. One amendment would 
change the name of the order to be 
consistent with the name of the Board as 
defined in the Act. while the other 
Proposal would clarify that the 


proportion of votes necessary by the 
Board in conducting its business be 
based on the number of Board members 
present and voting rather than on the 
number of Board members present. 

The notice of the proposed referenda 
procedures and amendments to the 
order was published in the Federal 
Register on December 5.1984 (49 FR 
47496) and interested persons were 
invited to submit comments on the 
proposals by February 4.1985. 

Findings 

A total of 56 comments were received 
in response to the invitation to submit 
comments on the proposed referenda 
procedures and amendments to the 
order. However, for reasons hereinafter 
set forth, the comments do not provide a 
basis for revising either the proposed 
amendments to the order or the 
proposed referenda procedures. 
Consequently, the proposed 
amendments and referenda procedures 
as contained in the notice of proposed 
rulemaking are hereby adopted as final 
rule, subject to one minor modification. 

Only three of the comments addressed 
the proposed amendments to the Dairy 
Research and Promotion Order. One 
comment supported the amendments 
while the other two opposed the 
proposal that would change the voting 
requirement for Board actions from a 
majority of Board members present to a 
majority of those present and voting. 

One of these comments suggested that 
Board actions should require the 
approval of a majority of all 36 Board 
members while the other opposing 
comment suggests that the proposal 
raises the possibility that some 
producers will not be represented in 
actions of the Board because of 
abstentions from voting. 

The order presently provides that a 
majority of Board members constitutes a 
quorum at a properly convened meeting 
and that any action of the Board shall 
require the concurring votes of at least a 
majority of those present. The proposal 
by the National Dairy Promotion and 
Research Board would change only the 
latter requirement to base actions on the 
number of Board members present and 
voting. Either the current or proposed 
procedure is acceptable under generally 
recognized rules governing the conduct 
of meetings. The proposed method, 
however, provides the opportunity for 
Board members to abstain from voting 
while the current procedure treats 
abstentions as “no” votes. Since other 
provisions of the order require the 
withdrawal from participation in 
deliberations, decision-making, or voting 
under certain circumstances, the 


proposed procedure appears to be more 
appropriate and should be adopted. 

Moat of the other comments (39) 
expressed either support for or 
opposition to the continuation of the 
promotion program. These views are not 
relevant to the issues which primarily 
involve the procedures to be used In 
conducting the initial, mandated 
referendum (and any subsequent 
referenda) to determine if dairy farmers 
favor the continuation of the program. 

With respect to the referenda 
procedures, 13 of the comments 
expressed opposition to allowing 
cooperative associations to vote on 
behalf of their members (bloc voting). 
These, and several other comments, 
suggested that each dairy farmer be 
mailed a ballot to cast an individual 
vote. 

With respect to bloc voting by 
cooperative associations, the referenda 
procedures must follow the 
requirements specified in the enabling 
legislation (Title I. subtitle B. of the 
Dairy and Tobacco Adjustment Act of 
1983). The Act specifically states that 
the Secretary shall consider the vote of 
any cooperative association as the vote 
of the producers who are members of or 
under contract with such cooperative 
association. The Act also specifies that 
any cooperative association that elects 
to vote on behalf of its members must 
inform each member of the question 
presented in the referendum and how 
the cooperative association intends to 
vote. Such notification shall inform the 
producer of the procedures to follow to 
cast an individual ballot. The 
notification must be made at least 30 
days prior to the referendum and shall 
include an official ballot. These 
conditions on voting by cooperative 
associations are recognized and 
incorporated in the referenda 
procedures by requiring a certification 
to the referendum agent that all of the 
notification requirements have been met 
in order for a cooperative association to 
cast a valid ballot on behalf of its 
members. Although recognizing voting 
by cooperative associations, the 
referenda procedures also carry out the 
Act's requirement that all producers be 
given the opportunity to cast an 
individual ballot, if they so desire. 
Ballots cast by members of a 
cooperative association will be 
tabulated and the vote of the 
cooperative association will be adjusted 
to reflect individual votes. 

An advanced mass mailing of ballots 
to all individual producers is not 
anticipated. Ballots will be furnished to 
cooperative associations that elect to 
bloc vote so that such cooperatives will 
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be able to supply an individual ballot to 
each of their members as required by 
the Act. All other producers will be able 
to obtain ballots from county offices of 
the Agricultural Stabilization and 
Conservation Service. Ballots will also 
be available from the referendum agent 
and other persons who request ballots 
and elect to mail them to producers. A 
wide distribution of ballots will make 
them easily accessible to all producers 
without undertaking the time-consuming 
and costly process of developing a list 
identifying the names and addresses of 
all producers who are eligible to vote. 

One comment stated that cooperative 
associations should not be required to 
mail ballots to producers as early as 30 
days in advance of the referendum. 
Although not specifying when ballots 
should be mailed, the commentor 
contends that ballots should be 
furnished to producers by cooperative 
associations at the time when producers 
can take immediate action so that 
ballots are not lost or forgotten. This 
request for a later mailing of ballots 
cannot be accommodated since the lime 
for cooperative associations to notify 
and mail ballots to producer members is 
specifically stated in the Act. However, 
in this regard, a minor modification has 
been made to delete the proposed rule 
requirement that ballots furnished to 
producers by cooperative associations 
contain the name of thexooperative 
association from which the ballots were 
mailed. Such requirement is 
unnecessary. 

Two comments addressed { 1150.206 
of the referenda procedures with respect 
to the timing of and requirements for 
any subsequent referenda that may be 
conducted after September 30,1985. The 
referenda procedures specify that, after 
the initial referendum, the Secretary 
may hold a referendum at any time and 
shall hold a referendum when requested 
by a representative group comprising 10 
percent or more of the number of 
producers subject to the order. These 
provisions of the referenda rules are 
specified in the Act and. therefore, the 
suggestion by one of the commentors to 
require that 30 to 40 percent of 
producers must request a referendum for 
the .Secretary to take action cannot be 
adopted. 

The other comment stated that the 
rules should provide for a periodic 
review of whether the program should 
be continued. The commentor contends 
that producer support for the advertising 
program would be strengthened if 
producers were certain that the program 
would be subject to periodic producer 
review. A time period for the calling of 


such subsequent referenda, however, 
was not specified by the commentor. 

It does not appear to be necessary at 
this time to establish a fixed period of 
time for conducting subsequent 
referenda to periodically determine if 
producers favor the continuation of the 
program. The costs associated with 
conducting a national referendum are 
significant. Such costs attributable to 
conducting potentially unnecessary 
referenda as a result of required 
periodic reviews should be avoided. If 
necessary, future referenda may be 
conducted at any time at the direction of 
the Secretary and shall be conducted if 
so requested by a sufficient number of 
producers. 

One commentor suggested that 
{ 1150.205(c)(3) of the proposed rules be 
modified to assure that ballots cast by 
unrelated individuals for the same 
business units be counted in the same 
manner applicable to families. Such 
clarification is not necessary since the 
rules specify that if a producer is other 
than an individual, the business unit 
shall be the prpducer and that each 
producer has only one vote. 

One additional comment suggested 
that it might be beneficial to reiterate in 
the referenda procedures that the order 
shall be continued only if the Secretary 
determines that it has been approved by 
not less than a majority of the producers 
voting in the referendum. This 
requirement is specified in the Act and 
will be widely publicized through press 
releases and instructions accompanying 
ballots that will be made available by 
the referendum agent. Thus, it does not 
appear necessary to incorporate such a 
fact within the rules that govern the 
procedures to be followed in conducting 
referenda. 

Additional Findings 

It is hereby found and determined that 
it is impractical and unnecessary to 
delay the effective date of these rules 
until 30 days after publication in the 
Federal Register. The rules are 
essentially the same as the proposed 
rules published on December 5.1984. 
and an earlier effective date will not 
impose any additional burden on any 
person. 

List of Subjects in 7 CFR Part 1150 

Milk. Dairy products, Promotion. 
Research. Referenda procedures. 

PART 1150—DAIRY PROMOTION 
PROGRAM 

It is hereby determined that 7 CFR 
Part 1150—Dairy Promotion Program, be 
amended as follows: 

Authority: Pub. L 93-180. 97 Slat. 1128. 


1. Change the title of the subpart for 
99 1150.101 through 1150,187 from 
’’Dairy Research and Promotion Order* 
to ’ Dairy Promotion and Research 
Order/* 

2. Revise 9 1150.137(a) to read as 
follows: 

9 1150.137 Procedure. 

(a) A majority of the members shall 
constitute a quorum at a properly 
convened meeting of the Board. Any 
action of the Board shall require the 
concurring votes of at least a majority of 
those present and voting. The Board 
shall establish rules concerning timely 
notice of meetings. 

• • • • • 

3. Revise S 1150.187 to read as follow & 

{1150.187 Paperwork Reduction Act 
assigned number. 

The information collection and 
recordkeeping requirements contained 
in SS 1150.133,1150.152,1150.153, 
1150.171,1150.172.1150.202.1150.204. 
1150.205.1150.211 and 1150.273 of these 
regulations (7 CFR Part 1150) have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of 44 U.S.C Chapter 35 and have been 
assigned OMB Control Number 0581- 
0147. 

4. Add "Subpart—Procedure for 
Conduct of Referenda in Connection 
with the Dairy Promotion and Research 
Order" to read as follows: 

Subpart—Procedure for Conduct of 
Referenda In Connection with the Dairy 
Promotion and Research Order 

Sec. 

1150.200 General. 

1150.201 Definitions. 

1150.202 Associations eligible to vole. 

1150.203 Conduct of referendum. 

1150.204 Who may vote. 

1150.205 Duties of the referendum agent 
1150.200 Date of referendum. 

1150.207 Notice of referendum. 

1150.208 Time for voting. 

1150 209 Tabulation of ballots. 

1150.210 Confidential information. 

1150.211 Supplementary instructions. 

1150.212 Submittals or requests. 

Authority: Pub. L 98-180.97 Stat 1128 

Subpart—Procedure for Conduct of 
Referenda In Connection with the 
Dairy Promotion and Research Order 

{ 1150.200 General 

Referenda to determine whether 
eligible producers favor the continuance 
termination or suspension of the Dairy 
Promotion and Research Order shall b* 
conducted in accordance with this 
subpart. 
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§ n 50.201 Definitions. 

As used in this subpart: 

(a) "Act” means Title I, Subtitle B. of 
tho Dairy and Tobacco Adjustment Act 
of 1983, Pub. L 98-180. 97 Stat. 1120, as 
approved November 29.1983, and any 
amendments thereto. 

lb) "Department” means the United 
States Department of Agriculture. 

(c) "Secretary” means the Secretary of 
Agriculture of the United States or any 
other officer or employee of the 
Department to whom authority has 
heretofore been delegated, or to whom 
authority may hereafter be delegated, to 
act in the Secretary’s stead. 

(d) "Administrator” means the 
Administrator of the Agricultural 
Marketing Service, with power to 
^delegate, or any officer or employee of 
the Department to whom authority has 
been delegated or may hereafter be 
delegated to act in the Administrator’s 
stead. 

(e) “Order” means the Dairy 
Promotion and Research Order, as 
amended. 

(f) “Board” means the National Dairy 
Promotion and Research Board 
established pursuant to } 1150.131 of the 

order. 

(g) “Assessment” means the 
assessments that are collected and 
remitted to the Board pursuant to 

5 1150.152 of the order. 

(h) "Person” means any individual 
group of individuals, partnership, 
corporation, association, cooperative or 
other entity, and. for the purpose of this 
lubpart shall include only one member 
of a family that owns or operates a dairy 
farm business unit. 

(i) "Producer” means any person 
engaged in the production of milk for 
commercial use and whose milk is 
*ubject to an assessment. In the case of 
a producer who is other than an 
individual, the business unit shall be 
regarded as the producer. 

(jj “Cooperative association” means 
any cooperative marketing association 
of producers which is organized under 
*he provisions of the Act of Congress of 
February 18,1922. known as the 
'Capper-Volstead Act.” 

Ik] "Referendum agent” means the 
person designated by the Secretary to 
conduct the referendum. 

(1) “Representative period” means the 
Period designated by the Secretary 
pursuant to section 115 of the Act. 

11150.202 Associations eligible to vots. 

la) In conducting any referendum 
under the Act, the Secretary shall 
consider the approval or disapproval by 
any cooperative association engaged in 
a bona fide manner in marketing milk or 
•be products thereof as the approval or 


disapproval of the producers who are 
members of or under contract with such 
cooperative association of producers. In 
order to be eligible to vote in a 
referendum, a cooperative association 
must: 

(1) Certify to the referendum agent, in 
conjunction with casting its ballot, that 
the association is organized under the 
provisions of the "Capper-Volstead Act” 
and that it is engaged in a bona fide 
manner in marketing milk or the 
products thereof: 

(2) Certify to the referendum agent, in 
conjunction with casting its ballot, the 
number of producers on whose behalf 
the cooperative association is casting a 
ballot, that such producers are members 
of or under contract with the 
cooperative association and that the 
association was engaged during the 
representative period in marketing the 
milk of each of the producers for whom 
the cooperative association claims the 
right to vote: 

(3) Furnish to the referendum agent, in 
conjunction with casting its ballot, a 
copy of the resolution authorizing the 
casting of the ballot: 

(4) Certify to the referendum agent, in 
conjunction with casting its ballot, that 
the cooperative association has 
complied with the requirements of 
paragraph fb) of this section: and 

(5) Agree to make available to the 
referendum agent necessary records and 
information pertaining to the 
representative period to validate the 
eligibility of the cooperative association 
to vote and to verify the number and 
identity of the producers on whose 
behalf the cooperative association 
claims the right to vote. 

(b) Not later than 30 days prior to the 
beginning of the referendum, each 
cooperative association that elects to 
vote on behalf of Us producers shall 
furnish each producer with the following 
information: 

(1) A description of the question(s) 
upon which the referendum is being 
held: 

(2) A statement of how the 
cooperative association intends to vote 
on each question on behalf of producers 
for whom it claims the right to vote; 

(3) The procedure to be followed by a 
producer to cast an individual ballot if 
the producers so chooses; 

(4) The time period within which 
individual ballots must be cast; and 

(5) An official ballot for use by the 
producer. 

(c) Not later than 30 days prior to the 
beginning of the referendum, each 
cooperative association shall notify the 
referendum agent as to whether or not 
the association intends to vote on behalf 
of its producers. 


J 1150.203 Conduct of referendum. 

The referendum shall be conducted by 
mail In the manner prescribed in this 
subpart. The referendum agent may 
utilize such personnel or agencies of the 
Department as are deemed necessary by 
the Administrator. 

{ 1150.204 Who may vote. 

(a) Each producer shall be entitled to 
only one vote in each referendum, and 
no person who may claim to be a 
producer shall be refused a ballot Any 
producer casting more than one ballot 
with conflicting votes shall thereby 
invalidate all ballots cast by such 
producer in such referendum. Each 
ballot cast shall contain a certification 
by the person casting the ballot that 
such person is a producer. All 
information required on the ballot 
pertinent to the identification of the 
person voting must be supplied and 
certified to as being correct for the 
representative period in order for the 
ballot to be valid. 

(b) Any cooperative association 
meeting the requirements specified in 

{ 1150.202 may, if it elects to do so, vote 
and cast one ballot for producers who 
are members of or under contract with 
such cooperative association. Any such 
cooperative association casting more 
than one ballot with conflicting votes 
shall thereby invalidate all ballots cast 
by such voter in such referendum. 

(c) Voting by proxy or agent will not 
be permitted. However, a producer who 
is other than an individual may cast its 
ballot by a person who is duly 
authorized, and such ballot shall contain 
a certification by such person that the 
person on whose behalf the ballot is 
cast is a producer. All information 
required on the ballot pertinent to the 
identification of the person on whose 
behalf the ballot is cast must be 
supplied and certified to as being 
correct for the representative period in 
order for the ballot to be valid. 

S 1150.205 Duties of the referendum 
•gent 

The referendum agent, in addition to 
any other duties imposed by this 
subpart shall: 

(a) Verify the eligibility of all 
producers and cooperative associations 
to vote in the referendum by reviewing 
all ballots cast to assure that each 
ballot: 

(1) Is mailed within the prescribed 
time; 

(2) Contains all certifications required 
attesting to the eligibility of each 
producer and cooperative association to 
vote; and 
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(3) la completed with respect to all 
necessary information pertinent to the 
identification of the person voting so 
that additional verification can be 
conducted by the referendum agent to 
substantiate the eligibility of each 
producer and cooperative association to 
vote. 

(b) Conduct further verification, as 
necessary, to determine the eligibility of 
each producer and cooperative 
association to vote. Such verification 
may be completed by reviewing readily 
available sources of information, 
including the following: 

(1) Records of the Department; 

(2) Producers* records maintained and 
made available by persons responsible 
for remitting the assessment to the 
Board; 

(3) Producers* records maintained and 
made available by cooperative 
associations; and 

(4) Any other reliable sources of 
information which may be available to 
the referendum agent. 

(c) Further verify ballots to avoid a 
duplication of votes. The following 
criteria shall serve as a guide: 

(1) In the case of a producer that is 
other than an individual, the business 
unit shall be regarded as a producer 

(2) No person may vote more than 
once although such person may operate 
more than one farm, hold more than one 
health authority approval or appear on 
the records of more than one person 
who is responsible for remitting an 
assessment to the Board; 

(3) In the event that more than one 
individual of a family claims the right to 
vote and casts a ballot as. a producer, 
concurring votes of such individuals 
shall be treated as one vote while any 
conflicting vote shall thereby invalidate 
all ballots cast by such individuals. 

(4) In the event that an individual 
producer, who is a member of a 
cooperative association that votes on 
behalf of its members who are 
producers, oasts an individual ballot 
under the circumstances specified in 

5 1150.202(b). the individual ballot shall 
be counted and the total number of 
producers for whom the cooperative 
association is voting shall be reduced 
accordingly: and 

(5) Whenever more than one 
cooperative association claims the rigid 
to vote for a producer, only the 
cooperative association which furnishes 
evidence satisfactory to the referendum 
agent that such association was in fact 
marketing the milk of the producer on 
the date of the referendum order may 
vote for such producer. 

$ 1150.206 Date of referendum. 

A referendum shall be held: 


(a) During the 60>day period 
immediately preceding September 30. 
1985; 

(b) At the direction of the Secretary at 
any time after September 30,1985; or 

(c) After September 30,1985, upon the 
request of a representative group 
comprising 10 percent or more of the 
number of producers subject to the 
order. Cooperative associations that are 
entitled to vote on behalf of producers 
under § 1150.202 may file such request 
for a referendum. 

$ 1150.207 Notice of referendum. 

The referendum agent shall provide 
adequate notice of the referendum by: 

(a) Mailing to each known cooperative 
association a notice of the referendum 
which shall include: 

(1) Instructions for completing the 
ballot; 

(2) A statement as to the time within 
which the ballot must be mailed to the 
referendum agent; 

(3) A ballot containing a description of 
the question(s) upon which the 
referendum is being held; 

(4) A description of the eligibility 
requirements for a cooperative 
association to vote on behalf of 
producers who are members of or under 
contract with such cooperative 
association; 

(5) A description of the certifications 
that must be made by a cooperative 
association to cast a valid ballot on 
behalf of producers; and 

(6) A description of the requirements 
of § 1150.202(b) for a cooperative 
association that elects to vote on behalf 
of its members who are producers. 

(b) Generally make material and 
information widely available to 
producers through the Department and 
other means. Such information shall 
include a notice of referendum and 
include: 

(1) Instructions for completing the 
ballot; 

(2) A statement as to the time within 
which ballots must be mailed to the 
referendum agent; 

(3) A ballot containing a description of 
the question(s) upon which the 
referendum is being held; 

(4) A description of the eligibility 
requirements for producers to vote; and 

(5) A description of the certifications 
that must be made by a producer to cast 
a valid ballot. 

(c) Given public notice of the 
referendum: 

(1) By furnishing press releases and 
other information to available media of 
public information (including but not 
limited to press, radio, and television 
facilities) announcing the time within 
which ballots must be completed and 


mailed to the referendum agent, 
eligibility requirements, required 
certifications to cast a valid ballot, 
where additional information, ballots 
and instructions may be obtained, and 
other pertinent information; and 

(2) By such other means as the 
referendum agent may deem advisable 

§ 1150.208 Time for voting. 

There shall be no voting except within 
the time specified by the referendum 
agenL 

§ 1150.209 Tabulation of ballots. 

(a) The referendum agent shall verify 
the validity of all ballots cast in 
accordance with the instructions and 
requirements specified in 55 1150.202. 
1150.204,1150.205, and 1150.206. Ballots 
that are not valid shall be marked 
“disqualified” with a notation on the 
ballot as to the reason for the 
disqualification. 

(b) The total number of ballots cast, 
including the disqualified ballots, shall 
be ascertained. The number of ballots 
cast approving and the number of 
ballots cast disapproving shall also be 
ascertained. 'The ballots marked 
“disqualified” shall not be considered a» 
approving or disapproving, and the 
persons who cast such ballots shall not 
be regarded as participating in the 
referendum. 

(c) The referendum agent shall notify 
the Administrator of the number of 
ballots cast, the count of the votes, and 
the number of disqualified ballots. Th<* 
referendum agent shall seal the ballots, 
including those marked “disqualified.” 
the tabulation of ballots and the count d 
the vote, and shall transmit to the 
Administrator a complete detailed 
report of all actions taken in connection 
with the referendum together with all 
ballots cast and all other information 
furnished to or compiled by the 
referendum agenL 

(d) Announcement of the results of the 
referendum will be made only at the 
direction of the Secretary. The 
referendum agent or others who assist 
in the referendum, shall not disclose the 
results of the referendum or the total 
number of ballots and votes cast. 

4 1150.210 Confidential Information. 

The ballots cast, the identity of any 
person who voted, or the manner in 
which any person voted and all 
information furnished to, compiled by. 
or in the possession of the referendum 
agent, shall be regarded as confidential 

§11 50.2 11 Supplementary Instructions 

The Administrator is authorized to 
issue instructions and to prescribe form! 
and ballots, not inconsistent with the 
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provisions of this subpart to govern the 
conduct of referenda by referendum 

agents. 

§ 1150.212 Submittals or requests. 

interested persons may secure 
information or make submittals or 
requests to the Administrator with 
respect to the provisions contained in 
this subpart. 

Effective date: March 13,1985. 

Signed at Washington. D.C., on March 5. 

1965. 

Karen K. Darling. 

Deputy Assistant Secretary, Marketing and 
Inspection Services. 

[FR Doc. 65-5943 Filed 3-12-85; 8:45 am] 
BU.UHG COOC 3410-02-41 


Farmers Homo Administration 
7 CFR Part 1980 

Guaranteed Loan Programs 

agency: Farmers Home Administration. 

USDA. 

action: Interim rule. 

summary: The Fanners Home 
Administration (FmHA) amends its debt 
adjustment program (DAP) regulations 
for guaranteed operating (OL) and farm 
ownership (FO) loans to clarify the 
method for calculating how much of an 
interest rate reduction must be made in 
order to provide a fanner the same 
benefit as would be received if the 
lender were to write off 10 percent of the 
total principal and interest outstanding 
on loan(s) which the lender wants 
guaranteed; to reduce the minimum 
positive cash flow requirement under 
the DAP from 110 percent to 100 percent; 
and to permit lenders to use a 
combination write down of principal 
indebtedness along with an interest rate 
reduction which would equal the value 
of an upfront write down of existing 
indebtedness of at least 10 percent. 

The intended effect of this action is to 
(1) explain what is meant by the present 
value of a reduction In the interest rate 
and (2) to provide additional assistance 
to both lenders and their farm borrowers 
in a time of financial difficulty. This 
action is needed to provide an 
opportunity to a lender to use both an 
interest rate reduction and a principal 
write-down at the same time when 
necessary to secure the loan and project 
a positive cash flow and to permit more 
farmers to qualify for assistance. 
effectwe DATE: March 13.1985. This 
interim rule is subject to revision 
following a comment period of 30 days 
from the date of publication. 


addresses: Submit written comments, 
in duplicate, to the office of the Chief, 
Directives Management Branch. Fanners 
Home Administration. USDA, Room 
6348. South Agriculture Building. 14th 
and Independence Avenue SW., 
Washington. D.C 20250. All written 
comments made pursuant to this notice 
will be available for public inspection 
during regular working hours at the 
abdve address. 

FOR FURTHER INFORMATION CONTACT! 

Chester Bailey. Senior Loan Officer, 
Emergency Division. Fanners Home 
Administration. USDA. Room 5424-S, 
Washington, D.C 20250, telephone (202) 
382-1832. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures established by Secretary’s 
Memorandum 1512-1. which implements 
Executive Order 12291; and it has been 
determined to be nonmajor because 
there is not substantial change from 
practices under existing rules, and no 
annual effect on the economy of $100 
million or more; or a major increase in 
cost or prices for consumers, individual 
industry agencies, or geographic regions; 
or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This rule contains one of the four 
Farm Credit Initiatives announced by 
President Ronald Reagan on September 
18,1984. which was later modified by 
the President on February 6.1985. to 
include an interest write-down option 
with a maximum 90 percent guarantee of 
equivalent principal write down. 

Discussion of Interim Rule 

FmHA is implementing this interim 
rule immediately, via publication. It is 
the policy of this Department that rules 
relating to public property, loans, grants, 
benefits, or contracts shall be published 
for comment notwithstanding the 
exemption in 5 U.S.C. 553 w»th respect 
to such rules. This action, however, is 
not published for proposed rulemaking 
because of the financial stress presently 
being experienced by agricultural 
lenders and their farm borrowers. It is 
essential that plans for continuing the 
farm operations be developed during the 
coming months in order that work out 
plans can be completed regarding the 
availability of credit so that spring crops 
can be planted in 1985. 

Further, pursuant to the 
Administrative procedure provisions in 
5 U.S.C. 553. it is found upon good cause 


that notice and other public procedure 
with respect to this emergency final 
action are impracticable; and good 
cause is found for making this final 
action effective less than the 30 days 
after publication of this document in the 
Federal Register. 

This regulation does not directly 
affect any FmHA programs or projects 
which are subject to intergovernmental 
consultation. 

The catalog of Federal Domestic 
Assistance numbers are 10.406 Farm 
Operating Loans and 10.407 Farm 
Ownership Loans. 

This document has been reviewed in 
accordance with 7 CFR Part 1940, 

Subpart G. "Environmental Program." It 
is the determination of FmHA that this 
action does not constitute a major 
Federal action significantly affecting the 
quality of the human environment, and 
in accordance with the National 
Environmental Policy Act of 1969, Pub. 

L 91-190, and Environmental Impact 
Statement is not required. 

Need for Governmental Action 

The FmHA programs affected by this 
regulation change are Farm Ownership 
(FO) guaranteed loans and Operating 
(OL) guaranteed loans. FmHA 
guaranteed loans are made and serviced 
by commercial sources such as Federal 
Land Banks, Production Credit 
Association, banks, insurance 
companies and savings and loan 
associations. FmHA may provide the 
lender with a guarantee not to exceed 90 
percent of loss of principal and interest 
on a loan. 

The purpose of the DAP is to provide 
lenders with a tool that will enable them 
to continue to provide credit to eligible 
farmers operating not larger than family- 
size farms during a work out period with 
loans which are now classified as 
substandard of worse, i.e., identified os 
problem loans by the tender or the 
lender's supervising agency. FmHA can 
provide assistance to both lenders and 
their customers by use of the DAP 
administered in conjunction with 7 CFR 
Part 1903, Subpart A, "Voluntary Debt 
Adjustment," and the guaranteed loan 
authorities for OL and FO loans under 7 
CFR Part 1980. Subparts A and B. 
Lenders who wish to participate in this 

i jrogram must be willing to adjust their 
oans by permanently writing off a 
minimum of 10 percent of the total 
principal and interest outstanding on 
each loan which the lender wants 
guaranteed, by reducing the rate of 
interest in an amount which will provide 
a reduction in interest cost equal to 10 
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percent of the total principal and 
interest outstanding on each loan which 
the lender wants guaranteed, or by using 
a combination of an interest rate 
reduction and a write off. In addition to 
the required 10 percent minimum write 
off and/or interest rate reduction used 
in lieu of write off. the lender must also 
write off more principal and interest or 
reduce the rate of interest still more so 
that the borrower's operation projects a 
positive cash flow for at least a five year 
period. The adjusted indebtedness must 
be adequately secured. This interm rule 
clarifies the method for calculating the 
present value of an interest rato 
reduction, so that the benefit of an 
interest rate reduction is equal to the 
benefit of a write off. 

Rather than to continue to use the 
current DAP regulations which were 
published on February 15.1985 (50 FR 
8880). without further change or 
clarification FmHA has chosen to 
amend the regulations to reduce the 
cash flow requirement under the DAP 
from 110 percent to 100 percent; and to 
permit lenders to use a combination 
write down of indebtedness along with 
an interest rate reduction which would 
equal the value of an upfront write 
down of existing indebtedness of at 
least 10 percent. The Agency has 
reconsidered the public comments 
received in response to Interim 
Regulations published on October 19, 
1984, in the Federal Register (49 FR 
21223) and believes that the proposed 
action will provide lenders with more 
flexibility to work with debtors in 
developing debt adjustment plans 
without jeopardizing the financial 
position of the government. 

The regulations need to be changed to 
permit lenders to use a combination of 
an interest rate reduction and a write 
down. The current DAP regulations 
allow lenders to write down principal or 
reduce the interest rate but do not allow 
lenders to use a combination. Lenders 
will still be required to write down 
sufficient indebtedness to adequately 
secure a loan to be guaranteed. The 
added flexibility of allowing lenders to 
use both a principal write down and an 
interest rate reduction offers an 
opportunity for lenders to assist some 
farmers who might otherwise be forced 
out of farming. Likewise, requiring only 
100 percent cash flow will make a 
greater number of farm debtors eligible 
for the DAP during on extremely 
stressful period. 

List of Subjects in 7 CFR Pari 1980 

Loan programs—Agriculture. 


PART 1980—GENERAL 

Subpart B—Farmer Program Loans 

Therefore, Exhibit B of Subpart B of 
Part 1980 Chapter XVIII. Title 7. Code of 
Federal Regulations is revised to read as 
follows: 

Exhibit B—Debt Adjustment Program— 
Farmers Home Administration (FmHA) 
Guarantees of Loans with Accompanying 
Debt Adjustment by Lender 

/ General 

Ibis Exhibit provides policies and 
procedures for this debt adjustment program 
(DAP) for guaranteed operating loans (OL) 
described in 4 1980.175 and form ownership 
(FO) loans described in {1980.180 of this 
subpart. All sections of Subparts A and B of 
Part 1980 apply except as modified by Exhibit 
A of this subpart and this exhibit. The 
objective of the DAP is to provide lenders 
with a tool to enable them to continue to 
provide credit to operators of not larger than 
family farms who do not have the ability to 
repay their loan(s) and/or do not have 
adequate security for their loan(s) without 
debt adjustment. Borrowers, lenders and 
loan(s) guaranteed must meet all 
requirements for guaranteed OL and/or FO 
loans in this subpart. Loan guarantees under 
this Exhibit will only be available for loans 
which are classified as substandard or worse, 
i.e.. Identified as problem loans by the lender 
or the lender's supervising agency. A 
significant amount of funds for guaranteeing 
FO and OL loans will be made available for 
the DAP. 

Lenders that participote in this program 
must write down existing indebtedness to the 
extent necessary to assure that the new 
guaranteed loan will show a positive cash 
flow for at least a five year period. The write 
down can take either of two forms or a 
combination of two forms: 

• An upfront write off of existing 
indebtedness (principal and accrued interest) 
of at least 10 percent. 

• A reduction in the interest rate, so long 
as the present value to the borrower is 
substantially the same as if the lender had 
written down the existing indebtedness by at 
least 10 percent 

Any one of these options must result in the 
same Federal risk exposure under the FmHA 
guarantee. 

A. Authority . The authorizations in thii 
Exhibit provide: (1) Only loans to farmers 
which are classified as substandard or worse. 
Le., identified as problem loans by the lender 
or the lender's supervising agency will be 
considered for a guarantee: (2J the lender 
must actually write off. by permanent 
cancellation, a minimum of 10 percent of the 
total principal and interest outstanding on 
each loan which the lender wants guaranteed 
and/or must provide for a reduction in the 
interest rate, so that the present value to the 
borrower is substantially the same as if the 
lender had written down the existing 
indebtedness at least 10 percent. Whenever 
the interest rate reduction It involved, the 
loan guarantee will be set at a variable level 
■o that in case of loss, the lender will be paid 


the some dollar amount as it would have 
been paid If it had used an upfront principal % 
and interest write off. 

In addition to the required 10 percent 
minimum write off and/or interest rate 
reduction used in lieu of write off, the lender 
must also write off more principal and 
interest and/or reduce the rate of interest sttll 
more so that the borrower's operation 
projects a positive cash flow for at least a 
five year period For the purposes of this 
Exhibit, a cash flow projection is a listing of 
all the borrower's anticipated cash inflows 
(both farm and non farm) for each year and 
all the borrower's anticipated cash outflows 
(both farm and non-farm but excluding 
capital expenditures) including operating 
expenses, debt repayment, family living 
expenditures and tax payments. For the 
purposes of this Exhibit a positive cash flow 
is one which shows that anticipated cash 
inflows are at least 100 percent for a five year 
period of anticipated cash outflows. The 
adjusted indebtedness must be adequately 
secured. 

B. Policy, Private lenders now hold a 
substantial number of farm operating and 
real estate loans to operators of not larger 
than family size farms which are classified as 
substandard or worse. Le* identified as 
problem loans by the lender or the tender's 
supervising agency. The terms, conditions 
and amount of these loans will have to be 
adjusted in order to provide for a positive 
cash flow projection. When lenders request 
FmHA guarantees for such loans, the 
following conditions must be met before an 
FmHA guarantee will be issued* 

(1) The lender must permanently write off a 
minimum of 10 percent of the total principal 
and interest outstanding on each loan and/or 
must provide for a reduction in the interest 
rate so that the present value to the borrower 
is substantially the same as if the lender had 
written down the existing indebtedness at 
least 10 percent. The present value of an 
interest rate reduction is substantially the 
same as if the lender had used a write down, 
so long as the annual payments are nearly 
equal. See Options A B and C fallowing this 
paragraph. If the lender will be charging a 
variable interest rate, the calculations in 
Options A. B and C will be based on the 
interest rate initially charged on the new 
note. In addition, the tender must 
permnnrmtly reduce the Interest rate and/or 
write off sufficient additional principal and 
interest to produce a positive cash flow and 
to produce a financial position which is 
compatible with the borrower's total debt 
payment ability. This will be evidenced by 
taking a new note for the adjusted amount 
owing. Guarantees will only be issued on 
new notes reflecting the adjusted balance or 
new interest rate. The entire remaining loan 
amount must be adequately secured. 

The following options illustrate the 
principal write down and interest rate 
reduction options available to lenders: 

Option A. Principal Write Down. (10% 
Principal Reduction) 







Federal Register / Vol. 50. No. 49 / Wednesday, March 13. 1985 / Rules and Regulations 


9989 




—I IP X 
principal 
refected 




Tm 


1120,000 *108 000 14 3% 7fl»_125571 


•OmnQ toe FmHA rortketon let*e, *23677 woWd be 
needed to emortse • toen of fi.000 tor 7 ***** el 14 5V 
>23*77 ******d by 106 ■ *23.571. wftct) * toe enmal 
p4jf*e> 

Option A show* that a lender chose to 
w rite off the minimum 10 percent or $12,000 
from an outstanding loan of $120,000. A new 
loan of $106,000 can be written for 7 year* at 
14.5 percent with an annual payment of 
$25,571. provided positive cash-flow 
requirements can be met. More debt will 
have to be written off if the borrower cannot 
show a positive cash-flow with this annual 
payment. 

Option B. Interest Rote Reduction . (No 
IVindpai Reduction) 
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Option B shows that same loan in option A 
being processed under the interest rate 
reduction option. The outstanding balance of 
$120,000 with no principal reduction will 
require an interest rate reduction from 14.5 
percent to 11 Mi percent to result In an annual 
Payment which is approximately the same as 
the annual payment in Option A. 

Option C. Principal Write Down and Interest 
Pate Reduction. (5% Principal Reduction) 
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(2) The FmHA wilt guarantee 90 percent of 
tbi> remaining adjusted indebtedness under 

\ 1980.20 Subpart A of this part whenever 
the lender writes off at least 10 percent of the 
outstanding principal and interest 

(3) Whenever an Interest rate reduction is 
used in lieu of or together with a writeoff, the 
Kuarantee level will be set by determining the 
(•ovemment'e exposure if 10 percent of the 
debt had been written off and dividing this by 


whatever the loan balance Is without a 
writeoff. For example: 
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(4) Whenever an interest rate reduction is 
involved, the loss payment will be same 
amount as If there had been a write off and a 
90 percent guarantee had been used This will 
be done by determining what the beginning 
loan balance would have been if a write off 
had been used and reapplying all payments 
made, using the interest rate(s) which would 
have been charged by the lender if a write off 
had been used For example: 
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Formula for adjusting the percent of loan 
guarantee upon liquidation settlement when 
interest rate reduction is used in lieu of write 
off. 

A-rB~C 
C+D = E 

A-Unpaid Principal plus interest. If a write 
off had been made. 

B —90% 

C = Government's dollar exposure, if a write 
off had been made. 

D = Unpaid principal plus interest at tune of 
liquidation settlement. 

E-Adjusted percent guarantee at time of 
liquidation settlement. 

The loss payment will be calculated by 
multiplying DxH- The information needed to 
calculate the loss payment will be submitted 
by the lender in a letter to FmHA. Form 
FmHA 449-30, “Loan Note Guarantee Report 
of Loss/’ will not be used. 

Thus, the dollar amount of the 
Government's loss if the interest rate is 
reduced must be the same as the 
Government's toss if principal and interest 
had been written off for the period of the loan 
guarantee. 

(5) Whenev er an interest rate reduction is 
involved. Form FmHA 449-34. “Loan Note 
Guarantee." will be amended to show the 
minimum guarantee granted. The first line 
under the lender's address should be changed 
to read 'The minimum guaranteed portion of 

the loan is $_which is_(_%) 

percent of loan principal. The maximum 

guaranteed portion of the loan is S_which 

is ninety (90%) percent of loan principal" 

Also cross out "AMOUNT GUARANTEED ." 
Insert 'The amount to be paid In case of loss 
will be determined as set out in 7 CFR. Part 
1990, Subpart B» Exhibit B as it is in effect 
today." The minimum percentage will be the 
guarantee level established according to 
Paragraph 1 B (3) of this Exhibit. This change 
will be dated and initialled by the lender’s 
authorised agent. 

When Form FmHA 449-36. “Assignment 
Guarantee Agreement." is used for loans 
where an interest rate reduction is involved. 
Form FmHA 449-38 will be amended by 
changing the second sentence of the form to 
read as follows: “The United States of 
America, acting through Farmers Home 
Administration (FmHA) entered into a Loan 
Note Guarantee (Form FmHA 449-34) with 
the Lender applicable to such loan to 

guarantee the loan at a minimum of_% 

and not to exceed 90 percent of the amount of 
the principal advanced and any interest 
(including any loan subsidy) due thereon as 
provided therein. The amount to be paid in 
case of loss will be determined •* set out in 7 
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CFR Part 1900, Subpart B, Exhibit B as it is in 
effect today.” The minimum percentage will 
be the guarantee level established according 
to Paragraph I B (3) of this Exhibit. These 
changes will be dated and initialled by the 
lender's authorized agent 

Whenever an interest rate reduction is 
involved and the lender is not a participant in 
the Approved Lender Program (ALP), the 
second sentence of Form 449-35 will be 
amended to read 'The United States of 
America acting through Farmers Home 
Administration (FmHA) has entered into a 
"Loan Note Guarantee" (Form FmHA 449-34) 
or has issued a "Conditional Commitment for 
Guarantee" (Form FmHA 449-14) to enter 
Into a Loan Note Guarantee with the lender 
applicable to such loan to participate in a 
percentage of any loss on the loan not less 

than- % and not to exceed 90% of the 

amount of the principal advance end any 
interest (including any loan subsidy) 
thereon." Section !. under THE PARTIES 
ACRER will be amended to read 'The 
maximum loss covered under the Loan Note 

Guarantee will be not less than_ % and 

will not exceed 90% of the principal and 
accrued interest including any loan subsidy 
on the above indebtedness. The amount to be 
paid in case of loss will be determined as set 
out in 7 CFR Part 1980, Subpart B. Exhibit B 
as it is tn effect today." The minimum 
percentage will be the guarantee level 
established according to Paragraph I B (3) of 
this Exhibit These changes will be dated and 
initialled by the lender's authorized agent. 

(6) A guarantee will not be issued unless 
the farming operation shows a projected 
positive cash flow and the borrower is 
determined to be eligible for a guaranteed OL 
or FO loan under this subpart 

(7) Lenders who wish to participate in this 
debt adjustment program will be encouraged 
to apply for Approved Lender Program (ALP) 
status under Exhibit A of this subpart to 
expedite processing of requests for a 
guarantee. However, guarantees are not 
limited to lenders with ALP status. 

It Processing Guaranteed OL and/or FO 
Loans With Debt Adjustments 

FmHA personnel responsible for accepting, 
processing and approving or denying requests 
for Loan Note Guarantees will follow the 
policies, responsibilities and procedures in 
Part 1903, Subpart A. "Voluntary Debt 
Adjustment" (except ft 1903.9(a)). Lenders 
applying for guarantees will be expected to 
enter into any necessary debt adjustment 
negotiations with the borrower's other 
creditors who have provided supplier or 
dealer type open accounts and/or secured 
credit. 

A. When the interest rate is reduced and/ 
or part of the debt is written off. the amount 
which will be saved by the borrower must be 
permanently cancelled by the lender and no 
attempt must ever be made to collect that 
portion of the debL Form FmHA 403-1. "Debt 
Adjustment Agreement/' will be executed by 
the borrower and the lender. Lenders will 
provide evidence in the form of a written 
certification (see Attachment 1 to this 
Exhibit) for the FmHA file which attests to 
the amount of each loan, amount of write off 
and/or Interest rale reduction and amount of 


the new balance upon which the guarantee is 
requested. 

B. Lenders must abide by limitations on 
loan purposes, loan limitations, interest rates, 
terms and security requirements as set forth 
for OL and FO loans in ft) 1900.175 and 
I960100 of this subpart. The interest rate to 
be paid by the borrower to the lender may be 
a fixed or variable rate agreed upon by the 
borrower and the lender. The rate can never 
exceed the rate the lender charges its best 
farm customers on loans for similar purposes 
and terms (see ft 1900.175(e) and ft 1960.100(f) 
of this subpart). If a variable rate is used, it 
cannot change more often then monthly. If a 
variable interest rate is used, the spread 
between that rate and the interest rate 
charged to its best fans customers will 
remain constant throughout the period of the 
loan guarantee. This constant factor will be 
identified at the time of loan closing as a 
condition of loan approval. The interest 
provisions must be clearly identified and set 
out in the loan documents. 

C. All requests for guaranteed OL and FO 
loans will be processed under Part 1980 
Subparts A and B, including Exhibit A of this 
subpart except as modified by this Exhibit B 
for debt adjustment. Except as modified by 
Exhibit A to this subpart. FmHA personnel 
responsible for processing a request for 
guarantee under this Exhibit B will review 
each request for guarantee to determine that: 

(1) Values placed on assets by the lender are 
consistent with market values for the area: (2) 
the borrower has suitable tenure on any 
essential leased land, facilities or equipment; 
(3) operating cost(s). yields, production and 
prices used in the farm budget are realistic 
for the area and the type of operation: and (4) 
all conditions required in paragraph I B (1) 
and (3) of this Exhibit are met. Form FmHA 
449-23. "Guaranteed Loon Evaluation— 
Fanner Programs," must be completed and 
must contain these four determinations. This 
form will be placed tn the case fite. 

D. One lender may receive both a 
guaranteed OL and FO with a Loan Note 
Guarantee for each loan. The lender may also 
request a guarantee for any loans other than 
those considered under this Exhibit which are 
made to the same borrower. Such requests 
will be processed under Subparts A and B of 
Part 1980 except as modified by Exhibit A of 
this Subpart. 

E. With the State Director's prior consent, 
the lender may extend the repayment term on 
any loan(s) previously guaranteed under this 
subpart by writing a new note which has an 
extended repayment term. The State 
Director's consent will be given provided: 

(1) The lender provides FmHA with 
documentation to show that the borrower 
meets the eligibility and security 
requirements for which the initial loan was 
guaranteed; the borrower is cooperating In 
servicing the account and is maintaining the 
security; and such action will enable the 
borrower to continue farming. 

(2) Any holder(s) agrees tn writing to the 
extension of the term. 

(3) The new note will not capitalize 
accrued interest and will not increase the 
amount of principal which the borrower 
would have been required to pay, the interest 
rate, or the percent of loan guarantee. 


(4) A new note evidencing a loan mode for 
farm operating purposes must be repaid 
within fifteen years from the date of the 
original note and new loans made for real 
estate purposes must be repaid within 40 
years from the date of the original note. 

15) The new note will describe the original 
(guaranteed) note and will state that the 
indebtedness evidenced by such note is not 
satisfied. The original note will be retained 
by the lender for identification purposes. 

(0) Additional security instruments will be 
required if needed to maintain lien priority or 
to protect the interests of the lender and 
FmHA. 

(7) The State Director will review all 
documents when presented by the lender to 
assure all requirements are met and will 
contact the Regional OCC for assistance, if 
necessary. 

(6) The State Director must make sure the 
following addendum is attached to the 
original and all copies of Form FmHA 449-34. 
"Loan Note Guarantee," and any Form FmHA 
449-36, "Assignment Guarantee Agreement *: 

Based on information provided by the 
lender. FmHA agrees to allow this borrower’s 
repayment term to be extended. The new 

term is set out in a note dated__ The Loan 

Note Guarantee issued on , 19_, remain* 

in effect. This guarantee remains subject to 
the Lender's Agreement and the provisions of 
7 CFR, Part 1980. FmHA’a authority to 
consent to this extension of the repayment 
term is found in 7 CFR. Part 1980. Subpart B, 
Exhibit R 

Date ’--- 

State Director - 

F. The guarantee fee(s) are in ft 1960.21 of 
Subpart A (1% initial fee, 1% substitution fee) 
and are paid as in ft 1980.61(f) of Subpart A 

G. Applications are accepted and 
processed under Subparts A and B of Part’ 
1980 except as modified by Exhibit A of this 
subpart. 

H. The Types of Assistance Codes for DAP 
guaranteed loans are: 

FO-33 

OL-49 

Attachment 1 lo Exhibit B 

To: County Supervisor. FmHA 


Subject: Certification of Write Off of 

Indebtedness and/or Write Down of 
Interest Rate. 

Borrower’s Name: - 

This lending institution certifies that: 

1. The total unpaid principal and interest 

balance on the original loans was $__ Thr 

new loan balance of S_is the amount 

requested for a guarantee. 

2. The interest rate charged on the original 
loan balance was The (fixed/variable) 
interest rate to be charged on the new loan 
balance to the above-mentioned borrower is 

This rate will never exceed the 
corresponding rate charged to our best farm 
customers (see 7 CFR 1980.175(e) and 
1980 100(f)). 

if a variable rate is used, the interest rate 
charged cannot change more often than 

monthly and the spread will remain_ % 

below the interest rate charged our best farm 
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customers as defined in FmllA regulations for 
the period of the guarantee. 

3. The omount which this borrower will 
save due to the write off and/or the interest 
rate reduction is permanently cancelled and 
no attempt will ever be made to collect that 
portion of the debt. 

4. The borrower's cash flow projections are 
based on our past experience with the 
borrower and demonstrate that the borrower 
will have a positive cash flow with the write 
off and/or interest rate reduction. 

(Name of Lender) 


lender's IRS l.D. No. 

Date: - 

Authorities: 7 U.S.C. 1989; 7 CFR 2.23: 7 
CFR 2,70. 

Dated: March 7,1985. 

Kathleen W. Lawrence. 

Acting Undersecretary. Small Community 
and Ruro! Development . 

(FR Doc. 85-0070 Filed 3-12-85; 8:45 am) 

Bit UNO COOC 3410-07-M 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 

Service 

8 CFR Part 100 

Statement of Organization; 
Miscellaneous Amendment 

agency: Immigration and Naturalization 
Service. Justice. 
action: Final rule. 

summary: This final rule adds 
Indianapolis. Indiana to the listing of 
interior locations of INS service offices, 
effective DATE: March 13.1985. 

FOR FURTHER INFORMATION CONTACT: 
Uretta J. Shogren. Director, Policy 
Directives and Instructions, Immigration 
and Naturalization Service, 425 1 Street 
NW., Washington, D.C. 20530. 

Telephone: (202) 633-3048. 
SUPPLEMENTARY INFORMATION: With a 
view toward more efficient 
management, the Service has 
established a suboffice in Indianapolis. 
Indiana under the jurisdiction of the 
Chicago, Illinois district office. 

Therefore, the Service is amending its 
listing of interior locations lo include 
Indianapolis.. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rule making and 
delayed effective date is unnecessary 
because the rule relates to agency 
organization and will promote better 
sendee to the public. 

In accordance with 5 U.S.C. 605(b), the 
Commissioner of Immigration and 


Naturalization certifies that this rule 
does not have a significant impact on a 
substantial number of small entities. 
This is not a rule within the definition of 
section 1(a) of E.O.12291. 

List of Subjects in 8 CFR Part 100 

Administrative practice and 
procedure. Organization and functions 
(government agencies). 

PART 100—STATEMENT OF 
ORGANIZATION 

Accordingly. Chapter 1 of Title 8 of 
the Code of Federal Regulations is 
amended as follows: 

§100.4 (Amended) 

Section 100 4(c)(1) is amended by 
adding in alphabetical sequence 
"Indianapolis. Indiana". 

(Sec. 103 of the Immigration and Nationality 
Act. as amended; (8 U.S.C 1103)) 

Dated: March 4,1985. 

Thomas C Ferguson, 

Deputy Commissioner. Immigration and 
Naturalization Service. 

[FR Doc. 85-5935 Filed 3-12-85; 8 45 am) 

BILLING COOC 4410- VO-M 


8 CFR Part 214 

Nonimmigrant Classes; Reopening or 
Reconsideration; Technical 
Amendment 

agency: Immigration and Naturalization 
Service, Justice. 
action: Final rule. 

summary: This rule makes a technical 
amendment to 8 CFR to reflect the 
transfer of appellate authority formerly 
held by INS regional commissioners to 
the Associate Commissioner. 
F.xaminations pursuant to a final rule 
published September 22.1983 at 48 FR 
43160. 

EFFECTIVE DATE: March 13, 1985. 

FOR FURTHER INFORMATION CONTACT: 

Loretta J. Shogren. Director, Policy 
Directives and Instructions. Immigration 
and Naturalization Service, 425 I Street 
NW„ Washington. D.C 20536. 
Telephone: (202) 633-3048. 
SUPPLEMENTARY INFORMATION: A final 
rule amending 8 CFR 103.1(f) published 
September 22.1983 at 48 FR 43160 
transferred to the Associate 
Commissioner, Examinations the 
appellate authority formerly held by INS 
regional commissioners. This rule 
amends 8 CFR 214.4(k) to reflect this 
transfer of authority. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 


delayed effective date is unnecessary 
because this rule relates to agency 
organization and management. 

In accordance with 5 U.S.C. 605(b). the 
Commissioner of Immigration and 
Naturalization certifies that this rule 
does not have a significant impact on a 
substantial number of small entities. 

This order is not a rule within the 
definition of section 1(a) of E.0.12291. 

List of Subjects in 8 CFR Part 214 

Administrative practice and 
procedure, Aliens, Students. 

Accordingly, Chapter 1 of Title 8 of 
the Code of Federal Regulations is 
amended to read as follows: 

PART 214—NONIMMIGRANT CLASSES 

In § 214.4, paragraph (k) is revised to 
read as follows: 

§ 214.4 Withdrawal of school approval. 

• i • t* • 

(k) Reopening or reconsideration . 
Except as otherwise provided in this 
section, a motion to reopen or 
reconsider shall be subject to the 
requirement of § 103.5 of this chapter. 
The special inquiry officer may upon 
his/her own motion, or upon motion of 
the trial attorney or the respondent, 
reopen or reconsider any case in which 
a decision has been made, unless 
jurisdiction in the case is vested in an 
appellate authority under Part 103 of this 
chapter. A motion to reopen shall not be 
granted by a special inquiry officer 
unless he/she is satisfied that evidence 
sought to be offered is material and was 
not available and could not have been 
discovered or presented at the hearing. 

(Secs. 103 and 214 of the Immigration and 
Nationality Act. as amended: (8 U.S.C 1103 
and 1184)) 

Dated: March 7.1985. 

Andrew |. Carmichael, Jr., 

Associate Commissioner. Examinations , 
Immigration and Naturalization Service . 

(FR Doc. 85-5958 Filed 3-12-85; 8:45 um| 

BILUNG COOC 4410- 10-M 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 78 

(Docket No. 85-009] 

Brucellosis in Cattle; State and Area 
Classifications 

agency: Animal and Plant Health 
Inspection Service, USDA, 
action: Affirmation of interim rule. 

summary: This document affirms the 
interim rule which amended the 
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regulations governing the interstate 
movement of cattle because of 
brucellosis by changing the 
classification of the State of Minnesota 
from Class A to Class Free. This rule is 
necessary because it has been 
determined that this State meets the 
standards for Class Free status. The mle 
relieves restrictions on the interstate 
movement of cattle from the State of 
Minnesota. 

EFFECTIVE DATE: March 13,1985. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Thomas J. Holt, Cattle Diseases 
Staff, VS, APHIS, USD A, Room 817, 
Federal Building. 6505 Belcrest Road, 
HyattsviUe, MD 20782, 301-436-8711. 

SUPPLEMENTARY INFORMATION: 

Background 

A document published in the Federal 
Register on November 29,1984 (49 FR 
46871-48872), amended the brucellosis 
regulations in 9 CFR Part 78 by changing 
the classification of the State of 
Minnesota from Gass A to Gass Free. 
The amendment, which was made 
effective November 29,1984, relieves 
certain restrictions on the interstate 
movement of cattle from Minnesota. 

Comments were solicited for 60 days 
after publication of the amendment. No 
comments were received. The factual 
situation which was set forth in the 
document of November 29,1984. still 
provides a basis for the amendment. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This rule has been reviewed in 
accordance with Executive Order 12291 
and has been determined to be not a 
major rule. Based on information 
compiled by the Department, it has been 
determined that this rule will not have a 
significant effect on the economy: will 
not cause a major increase in costs or 
prices for consumers, individual 
industries. Federal. State, or local 
government agencies, or geographic 
regions: and will not cause adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this rulemaking action, the Office 
of Management and Budget has waived 
its review process required by Executive 
Order 12291. 

Changing the status of the State of 
Minnesota reduces testing requirements 
on the interstate movement of certain 
cattle. Cattle moved interstate are 
moved for slaughter, for use as breeding 
stock, or for feeding. Testing 
requirements for cattle moved interstate 


for immediate slaughter, or to 
quarantined feedlots are not affected by 
the changes in status. Also, cattle from 
Certified Brucellosis-Free Herds moving 
interstate are not affected by these 
changes in status. It has been 
determined that the changes in 
brucellosis status made by this rule will 
not affect marketing patterns and will 
not have a significant economic impact 
on those persons affected by this 
document 

Therefore, the Administrator of the 
Animal and Plant Health Inspection 
Service has determined that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

List of Subjects in 9 CFR Part 78 

Animal diseases. Brucellosis. Cattle 
Hogs, Quarantine, Transportation. 

PART 78—[AMENDED] 

Accordingly, the interim rule 
amending 9 CFR Part 78 which was 
published at 49 FR 46871-46872 on 
November 29,1984, is adopted as a final 
rule without change. 

Authority: Sect. 4, 5,6. 23 Stat. 32, at 
amended: tecs. 1 and 2,32 Stat 791-792. at 
amended: tec. 3. 33 Slat 1265, at amended: 
tec. 2.65 Stat. 693: and sect. 3 and 11. 76 Stat. 
130.132; 21 U.S.C. 111-113,U4*-l, 115,120. 
121,125,134b, 134f; 7 CFR 2.17. 2.51. and 
371.2(d). 

Done at Washington, D C, this 7th day of 
March 1965. 

ICR. Hook. 

Acting Deputy Administrator. Veterinary 
Services. 

[FR Doc. 65-5944 Filed 3-12-85: 8:45 am] 

SWXINO COO€ 34IO-vt4-N 


FEDERAL ELECTION COMMISSION 

11 CFR Parts 100 and 101 

Payments Received for Testing the 
Waters Activities; Transmittal to 
Congress 

agency: Federal Election Commission. 
action: Final rule: transmittal to 
Congress. 

summary: The Commission's 
regulations governing "testing the 
waters" activities at 11 CFR 100.7(b)(1), 
100.8(b)(1) and 101.3 have been revised 
and transmitted to Congress pursuant to 
2 U.S.C. 438(d). These regulations permit 
an individual to receive and expend 
funds to test the feasibility of a 
campaign for Federal office without 
becoming a candidate under the Federal 
Election Campaign Act of 1971, as 


amended, 2 U.S.C. 431 et seq . ("the 
Act"). The revised rules amend 
{{ 100.7(b)(1) and 100.8(b)(1) to clarify 
that the "testing the waters" exemptions 
do not apply to campaign activities 
undertaken once an individual decides 
to become a candidate. The regulations 
also revise SS 100.7(b)(1). 100.8(b)(1), 
and 101.3 to prohibit the use of funds in 
excess of the contribution limits or from 
prohibited sources under the Act for 
"testing the waters" activities. Finally, 
the new rules make minor clarifying 
amendments to Jj 100.7(h)(1) and 
100.8(b)(1) in two areas. Further 
information on the revisions is provided 
in the supplementary information which 
follows. 

EFFECTIVE DATE: Further action, 
including the announcement of an 
effective date, will be taken after these 
regulations have been before Congress 
for 30 legislative days pursuant to 2 
U.S.C 438(d). 

FOR FURTHER INFORMATION CONTACT! 

Ms. Susan E. Propper, Assistant Genera} 
Counsel. 1325 K Street NW. 
Washington, D C. 20*83. (202) 523-4143 
or (800) 424-9530. 

SUPPLEMENTARY INFORMATION: The 

Commission is publishing today the final 
text of revised rules to govern "testing 
the waters" activities at 11 CFR 
100.7(b)(1), 100.8(b)(1), and 101.3. On July 
31.1964, the Commission issued a Notice 
of Proposed Rulemaking seeking 
comments on proposed revisions to 
these regulations. 49 FR 30509. One 
comment was received in response to 
the Notice from the National Republican 
Congressional Committee ("NRCC"). 

The Commission has also considered 
comments filed by the National 
Education Association ("NEA") and 
Wayne Lela, an independent 
Presidential candidate, on the issues 
raised in its Advance Notice of 
Proposed Rulemaking (49 FR 1995) 
issued on February 17.1984. 

2 U.S.C. 438(d) requires that any rule 
or regulation prescribed by the 
Commission to carry out the provisions 
of Title 2, United States Code, be 
transmitted to the Speaker of the House 
of Representatives and the President of 
the Senate prior to final promulgation. 
These regulations were transmitted to 
Congress on March 8.1965. 

Explanation and Justification 

Under 2 U.S.C. 431(2), an individual is 
deemed to be a "candidate" for 
purposes of the Act if he or she receives 
contributions or makes expenditures in 
excess of $5,000 or gives consent to 
another person to receive contributions 
or make expenditures on his or her 
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behalf aggregating in excess of $5,000. 
The Act thus establishes automatic 
dollar thresholds for attaining candidate 
status which trigger its registration and 
reporting requirements. 

Through its regulations, the 
Commission has established limited 
exceptions to these automatic 
thresholds which permit an individual to 
test the feasibility of a campaign for 
Federal office without becoming a 
candidate under the Act. Commonly 
referred to as the “testing the waters" 
exceptions. 11 CFR 100.7(b)(1) and 
100.6(b)(1) exclude funds received and 
payments made to determine whether 
an individual should become a 
candidate from the definitions of 
contribution" and "expenditure" 
respectively. An individual who 
undertakes "testing the waters" 
activities must nevertheless keep 
records of all funds received and 
payments made in connection with 
these activities. The Commission’s 
regulations provide that if the person 
subsequently becomes a candidate, 
those receipts and disbursements 
become contributions and expenditures 
under the Act. Thus, under 
§5 100.7(b)(1). 100.8(b)(1). and 101.3. 
such funds received and payments made 
must be reported in the first report filed 
by the candidate's principal campaign 
committee. 

The revised rules amend 
§5 100.7(b)(1). 100.8(b)(1). and 101.3 in 
three respects. First. 55 100.7(b)(1) and 
100.8(b)(1) have been amended to 
further clarify that the "testing the 
waters" exemptions do not apply to 
campaign activities undertaken once an 
individual has decided to become a 
candidate. A second set of revisions to 
§5 100.7(b)(1), 100.8(b)(1). and 101.3 
prohibit the use of funds in excess of the 
contribution limits or from prohibited 
sources for "testing the waters" 
activities. Finally, minor clarifying 
amendments have been made in 
§§ 100.7(b)(1) and 100.8(bKl). 

A Scope of Permissible Activities 
Under the 'Testing the Waters '' 
Exemptions 

The current "testing the waters" 
regulations are explicitly limited 
frolely" to activities designed to 
evaluate a potential candidacy. 

Examples of permissible activities 
included in the present regulations are 
expenses for conducting a poll, 
telephone calls, and travel, to determine 
whether an individual should become a 
candidate. Currently, 55 100.7(b)(1) and 
100.8(b)(1) expressly prohibit receipts 
and disbursements for general public 
political advertising, such as television 
or newspaper advertisements, or efforts 


to raise funds for use after the individual 
becomes a candidate. The Commission 
has distinguished such activities as 
amounting to the establishment of a 
campaign organization. See Advisory 
Opinions ("AO") 1979-28.1981-32.1982- 
3. and 1982-19. 

Despite its attempts to limit the scope 
of the "testing the waters" exceptions, 
the Commission has concluded that the 
present rules could be interpreted to 
include activities beyond those they 
were originally intended to encompass. 
The Commission has, therefore, 
amended the rules to ensure that the 
"testing the waters" exemptions will not 
be extended beyond their original 
purpose. Specifically, these provisions 
are intended to be limited exemptions 
from the reporting requirements of the 
Act to permit individuals to conduct 
certain activities while deciding whether 
to become a candidate for Federal 
office, without making their activities 
immediately public. 

Accordingly, the Commission has 
amended 55 100.7(b)(1) and 100.8(b)(1) 
to set forth an expanded list of examples 
of activities that, dependent upon the 
circumstances, may be considered to 
indicate that an individual has decided 
to become a candidate and is no longer 
"testing the waters." The Commission 
believes the inclusion of examples of 
activities in the text of the regulations 
will provide greater assistance in 
determining when someone is 
undertaking permissible "testing the 
waters" activities than possibly vague 
general factors. First, the Commission 
has amended these sections to include 
as examples the activities that are 
specifically prohibited under the current 
"testing the waters" provisions. The 
revised rules retain use of public 
political advertising to publicize the 
individual's campaign as an example of 
an activity not permissible as "testing 
the waters" in 55 100.7(b)(l)(il)(A) and 
100.8(b)(l)(ii)(A). Moreover, based on 
similar provisions in the current 
regulations. 55 100,7(b)(l)(ii)(B) and 
100.8{b)(l)(ii)(B) include as an example 
raising funds in excess of what could 
reasonably be expected to be used for 
exploratory activities or undertaking 
activities designed to amass campaign 
funds that would be spent after the 
individual becomes a candidate. These 
revisions are in accord with the 
Commission's determination in AOs 
1979-26 and 1981-32 that to stay within 
the exemption, funds must be raised 
only for the purpose of financing the 
exempt activity. 

Secondly, the revised rules set forth 
three additional examples of other 
activities indicating that an individual is 


no longer "testing the waters" that were 
not previously enumerated in the 
regulations. The Commission has 
concluded, on the basis of its experience 
and the comments received on the 
Notice of Proposed Rulemaking, that 
these examples further illustrate the line 
drawn between "testing the waters" 
activities and campaigning after an 
individual has decided to become a 
candidate. 

Thus, paragraph (b)U)(ii)(C) in 
5 5 100.7 and 100.8 concerns whether the 
individual makes or authorizes written 
or oral statements that refer to him or 
her as a candidate for a particular office. 
See AO 1981-32. Furthermore, if an 
individual conducts activities in close 
proximity to the election or over a 
protracted period of time, the 
Commission may consider such activity 
an indication that the individual has 
decided to become a candidate under 
55 100.7(b)(1)(ii)(D) and 
100.8(b)(l)(ii)(D). Sections 
100.7(b)(l)(ii)(E) and 100.8(b)(l)(ii)(E) 
contain as a final example taking action 
to qualify for the ballot under State law. 
This example utilizes NRCC's suggestion 
that the State filing deadline is an 
appropriate time for determining 
whether an individual has become a 
candidate, but does not make it the 
exclusive factor. 

The Commission also considered 
including an illustrative list of factors 
that could be used in determining 
whether particular activities are 
permissible under the "testing the 
waters" exemptions. A proposed list of 
determinative factors was contained in 
the Notice of Proposed Rulemaking in 
recognition of the fact that activities, 
such as polling and travel, may be 
legitimate "testing the waters" activities 
or campaigning depending upon the 
surrounding circumstances. Upon further 
consideration, however, the Commission 
decided not to include these factors in 
the final rules. The Commission 
concluded that the inclusion of general, 
possibly vague factors would not aid in 
clarifying the narrow scope of the 
"testing the waters" provisions. This is 
particularly so since the determination 
of whether an individual has crossed the 
line from "testing the waters" to 
campaigning must be made on a case* 
by-case basis. 

B. Applicability of Contribution 
Limitations and Prohibitions to 'Testing 
the Waters"Activities 

The Commission has also revised the 
rules to prohibit the use of funds in 
excess of the contribution limits or from 
sources prohibited under the Act to be 
used for "testing the waters" activities. 
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Sections 100.7(b)(1). 100.8(b)(1). and 
101.3 currently provide that funds 
received or expended for "testing the 
waters" become reportable 
contributions and expenditures if the 
individual becomes a candidate. Section 
101.3 also currently provides that any 
excessive or prohibited contributions 
received during the "testing the waters" 
period must be refunded within 10 days 
after the individual becomes a 
candidate. 

The Commission has reached the 
conclusion that the present regulations 
permit individuals to accept funds in 
excess of the contribution limits of 2 
U.S.C. 441a(a) and funds from prohibited 
sources, such as corporations and labor 
organizations, for "testing the woters" 
activities. See AOs 1982-19 and 1983-9. 
In AO 1982-19. the Commission 
concluded that the prohibitions, 
limitations, and reporting requirements 
of the Act become applicable only when 
an individual becomes a candidate. 
However, pursuant to i 101.3, the 
Commission required that the individuol 
repay or refund any excessive or 
prohibited contributions received during 
the "testing the waters" period within 10 
days after becoming a candidate. 
Similarly, the Commission determined in 
AO 1983-9 that an individual oould 
make loans from his personal funds to 
an exploratory committee in excess of 
the expenditure limitations of the 
Presidential Primary Matching Payment 
Account Act 28 U.S.C. 9031 et seq. and 
still be eligible to receive primary 
matching funds. The Commission 
required pursuant to § 101.3 that funds 
in excess of the $50,000 expenditure 
limitation imposed by 28 U.S.C. 
i 9035(b) be repaid to him within 10 
days after he declared his candidacy. 

The Commission has reconsidered 
this issue and determined that 
permitting prohibited funds to be used 
for "testing the waters" activities 
extended the exemptions beyond the 
narrow range of activities they were 
originally intended to encompass. Thus, 
SS 100.7(b)(1). 100.8(b)(1). and 101.3. as 
amended, now require that all funds 
received for "testing the waters" must 
be subject to the Act's limitations and 
prohibitions. The revised rules thus 
overrule the Commission's decisions on 
this question in AOs 1982-19 and 1983- 
9. The Commission views the amended 
regulations as reducing the potential for 
circumvention of the prohibitions and 
limitations of the Act. These revisions 
also ensure consistent application of the 
Act's contribution limitations and 
prohibitions. 

Two commentors objected to the 
proposed rules to the extent they 


prohibited the use of excessive 
contributions and funds from prohibited 
sources for "testing the waters" 
activities. The Commission has 
considered these comments, but decided 
not to follow them in adopting the final 
rules. The Commission believes that the 
revised rules will remedy the situation 
that results under the present 
regulations when funds that are 
permissible when donated subsequently 
become illegal and must be refunded 
when the individual becomes a 
candidate. Moreover, the revised rules 
are Intended to clear up any 
misconceptions that the "testing the 
waters" provisions may be used to raise 
"seed money" for prospective 
candidates. The current regulations are 
clear in prohibiting the use of the 
"testing the waters" exemptions to raise 
money for a future campaign. The 
Commission has reinforced its 
prohibition of this practice by reiterating 
the policy of the present regulations in 
its list of examples. 

C Miscellaneous Amendments 

Finally, two minor amendments have 
been made to 5§ 100.7(b)(1) and 
100.8(b)(1). The regulations revise these 
sections to include a cross-reference to 
the recordkeeping the reporting 
requirements of § 101.3. In addition, the 
revisions clarify that each of these 
sections provides an exemption solely to 
the definition of either "contribution" or 
"expenditure" by limiting the section to 
either "funds received" or "payments 
made." 

List of Subjects 
11 CFR Pari 100 

Elections. 

11 CFR Part 101 

Political candidates, reporting and 
recordkeeping requirements, elections. 

PART 100—SCOPE AND DEFINITIONS 
(2 U.S.C. 431) 

1.11 CFR Part 100 is amended by 
revising H 100.7(b)(1) and 100.8(b)(1) to 
read as follows: 

$ 100.7 Contribution (2 X1S.C. 431(f)). 

• • • • • 

(b) ‘ * 

(1) (I) Funds received solely for the 
purpose of determining whether an 
individual should become a candidate 
are not contributions. Examples of 
activities permissible under this 
exemption if they are conducted to 
determine whether an individual should 
become a candidate include, but are not 
limited to, conducting a poll, telephone 
calls, and travel. Only funds permissible 


under the Act may be used for such 
activities. The individual shall keep 
records of all such funds received. Sec 
11 CFR 101.3. If the individual 
subsequently becomes a candidate, the 
funds received are contributions subject 
to the reporting requirements of the Act. 
Such contributions must be reported 
with the first report filed by the 
principal campaign committee of the 
candidate, regardless of the date the 
funds were received. 

(H) This exemption does not apply to 
funds received for activities indicating 
that an individual has decided to 
become a candidate for a particular 
office or for activities relevant to 
conducting a campaign. Examples of 
activities that indicate that an individual 
has decided to become a candidate 
include, but are not limited to: 

(A) The individual uses general public 
political advertising to publicize his or 
her intention to campaign for Federal 
office. 

(B) The individual raises funds in 
excess of whal could reasonably be 
expected to be used for exploratory 
activities or undertakes activities 
designed to amass campaign funds that 
would be spent after he or she becomes 
a candidate. 

(C) The individual makes or 
authorizes written or oral statements 
that refer to him or her as a candidate 
for a particular office. 

(D) The individual conducts activities 
in close proximity to the election or over 
a protracted period of time. 

(E) The individual has taken action to 
qualify for the ballot under State law. 

• • • • • 

I 100.8 Expenditure (2 U.S.C. 431(9). 


(1 j (i) Payments made solely for the 
purpose of determining whether an 
individual should become a candidate 
are not expenditures. Examples of 
activities permissible under this 
exemption if they are conducted to 
determine whether an indivdual should 
become a candidate include, but are not 
limited to, conducting a poll, telephone 
calls, and travel. Only funds permissible 
under the Act may be used for such 
activities. The individual shall keep 
records of all such payments. See 11 
CFR 101.3. If the individual subsequently 
becomes a candidate, the payments 
made are subject to the reporting 
requirements of the Act. Such 
expenditures must be reported with the 
first report filed by the principal 
campaign committee of the candidate, 
regardless of the date the payments 
were made. 
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(ii) This exemption does not apply to 
payments made for activities indicating 
that an individual has decided to 
become a candidate for a particular 
office or for activities relevant to 
conducting a campaign. Examples of 
activities that indicate that an individual 
has decided to become a candidate 
include, but are not limited to: 

(A) The individual uses general public 
political advertising to publicize his or 
her intention to campaign for Federal 
office. 

(BJ The individual raises funds in 
excess of what could reasonably be 
expected to be used for exploratory 
activities or undertakes activities 
designed to amass campaign funds that 
would be spent after he or she becomes 
a candidate. 

(C) The individual makes or 
authorizes written or oral statements 
that refer to him or her as a candidate 
for a particular office. 

(D) The individual conducts activities 
in close proximity to the election or over 
a protracted period of time. 

(E) The Individual has taken action to 
quality for the ballot under State law. 


PART 101-CANDIDATE STATUS AND 
DESIGNATIONS (2 U.S.C. 432(e)) 

Z. 11 CFR Part 101 is amended by 
revising § 101.3 to read as follows: 

§ 101.3 Funds received or expended prior 
to becoming a candidate (2 U.S.C. 

* 32(e)(2)). 

When an individual becomes a 
candidate, ail funds received or 
payments made in connection with 
activities conducted under 11 CFR 
1007(b)(1) and 11 CFR 100.6lb)(l) or his 
or her campaign prior to becoming a 
candidate shall be considered 
contributions or expenditures under the 
Act and shall be reported in accordance 
with 11 CFR 104.3 in the first report filed 
hy such candidate's principal campaign 
committee. The individual shall keep 
records of the name of each contributor, 
th^ date of receipt and amount of all 
contributions received (see 11 CFR 
102.0(a)). and all expenditures made (see 
11 CFR 102.9(b)) in connection with 
activities conducted under 11 CFR 
ino 7(b)(1) and 11 CFR 100.8(b)(1) or the 
^.dividual's campaign prior to becoming 

* candidate. 

Authority: 2 U.S.C. 431(B). 431(0). 432(e)(2). 

*nd 437d(8). 

Dated: March 8. 1085. 

)oho Warroa McGarry. 

1 -unman. Federal Election Commission. 

Doc 85-0020 Filed 3-12-B5: 8:45 am| 

*UJN0 COO« 0716-6 Mi 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 121 

Small Business Size Standards; 
Engineering Services 

agency: Small Business Administration. 
action: Result of size standard study: 
decision not the change rule. 

summary: SBA has reviewed, in depth, 
the size standard for engineering 
services (except for military and 
aerospace equipment and weapons) and 
decided to retain the current size 
standard of $7.5 million in average 
annual receipts which was established 
in 1975. 

In its Final Rule of February 9,1984 
(49 FR 5023). SBA was specifically 
committed to make this study as well as 
review several other industries where 
there was controversy over the 
appropriate size standard. The study of 
the engineering services size standard 
included an examination of the industry 
structure, the nature and distribution of 
Federal contracts among engineering 
firms, the impact of changes to 
alternative size standards and the 
comments received from firms, 
associations, and Federal agencies. SBA 
found no persuasive reason to make any 
change. 

FOR FURTHER INFORMATION CONTACT: 

Andrew A. Canellas. Director. Size 
Standards Staff. Small Business 
Administration. 1441 L Street NW.. 

Room 500. Washingtoa D.C. 20416. (202) 
653-6373. 

SUPPLEMENTARY INFORMATION: 
Background 

On February 9,1984. the Small 
Business Administration published a 
Final Rule in the Federal Register (49 FR 
5023) in which its size standards were 
comprehensively revised. Almost all 
dollar size standards were given an 81 
percent increase to adjust for inflation 
since they were last established In 1975. 
One industry in which its size standard 
was maintained, however, was 
engineering services, with the exception 
that an increase was implemented for 


engineering specifically for military and 
aerospace equipment and weapons. The 
need for further study of the engineering 
services (except for military and 
aerospace equipment and weapons) size 
standard became obvious when almost 
all comments were opposed to SBA's 
May 6.1963. proposal to lower the size 
standard to $3.5 million. Those 
commenting took widely diverse 
positions, a majority wanting the size 
standard much lower than the proposed 
$3.5 million while almost all others 
wished to retain the standard at $7.5 
million. 

Two advance notices and one notice 
of proposal to revise SBA size standards 
were published in the Federal Register. 
45 FR 15442. March 10.1980; 47 FR 18992, 
May 3.1982. and 46 FR 20560, May 6. 
1963. and in response to each of these 
proposals more comments were 
received concerning the si 2 e standard 
for engineering services than for any 
other industry, indicating the interest in 
this size standard. 

Industry Structure 

Engineering services consists of a 
number of types of engineering. 
Approximately 64 percent of the dollar 
receipts of engineering service firms is 
for engineering design services used in 
construction. The engineering service 
industry is not highly sensitive to 
Federal procurements; less than 6 
percent of its receipts come from 
Federal contracts. 

There are slightly over 15.000 
engineering service firms with at least 
one employee of which 250 firms exceed 
SBA's current size standard of $7.5 
million. These 250 large engineering 
Firms account for approximately 50 
percent of the industry's receipts. 

There is a clearly established trend 
for the large Firms in this industry to 
grow in size, mostly through acquisitions 
and mergers with other large or 
intermediate size engineering firms. 
There was a recent increase in the 
number of very small firms, mostly with 
one or two engineers. Data showing 
these trends are presented in Table 1 
that follows: 


Table 1.—Consulting Engineer s Census of Firms Comparative Data—1978-1980-1962 


(EncOTpm»»« pnmar#* n 9 + cmi a n g w —onq fcttt] 
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1-25 

26-100 
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100 
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1970 
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1962 
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13.356 
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1960 
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1962 
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93 
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Table i —Consulting Engineer's Census of Firms Comparative Data— 1978-1980-1982— 
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Comments to SBA's Proposal of May 3, 

1982 

On May 3,1982, SBA proposed a 150- 
employee size standard for all 
engineering services except marine 
engineering. General support for this 
proposal was received from firms 
providing engineering services for 
military and aerospace equipment and 
weapons. Requests for a size standard 
much lower than the 150-employee level 
proposed came from a number of firms 
engaged in construction-rotated 
engineering services. Although most of 
these were large firms, the few very 
small firms that commented also wished 
the size standard lower than that 
proposed. 

Comments to SBA's Proposal of May 6, 

1983 

For the first time SBA proposed to 
separate engineering services for 
military and aerospace equipment and 
weapons from other engineering, each 
with a separate size standard. The 
proposal for a $13.5 million size 
standard for engineering services for 
military and aerospace equipment and 
weapons was well received and was 
later implemented in the Final Rule of 
February 9,1984. A size standard of $3.5 
million was proposed for engineering 
services other than for military 
equipment and weapons and was the 
same standard proposed for those 
industries with almost a universe of the 
smallest firms. This proposal was to 
reduce the engineering services size 
standard to less than half while the size 
standards of other service industries 
were being adjusted upwards for 
inflation by 81 percent. 

There were 69 comments to the May 6, 
1983. proposal from construction-related 
engineering firms of which 48 came from 
firms over the size standard (with over 
$7.5 million in annual receipts). Only 
five of these large firms supported the 
proposal for a $3.5 million size standard, 
while 41 other large firms wanted the 
size standard reduced much lower than 
proposed, either to $500,000. $750,000. or 
$1 million. The comment of one large 
engineering firm was vague and one 


other stated only that set-asides should 
be abolished. Four small firms, 
identified as having less than S2 million 
in annual receipts, wanted a size 
standard of less than $2 million. Three 
firms identified as having receipts close 
to the current $7.5 million size standard 
wanted the size standard increased. 
Eight firms with receipts between $3.5 
million and $7.5 million wished the $7.5 
million standard retained. The size of 
six firms could not be determined; three 
desired size standards from $1 to $2 
million, two wished to retain the current 
size standard of $7.5 million and one 
wanted set-asides abolished. Industry 
trade associations desired a lower size 
standard than the $3.5 million proposed. 

In summary, the above shows that 
large firms, predominantly, wanted the 
size standard lowered drastically. The 
firms considered small reflected mixed 
results, with a majority not wanting the 
standard lowered. SBA, however, must 
consider the quality of the arguments on 
both sides of the issue rather than 
simply count stated opinions. A 
summary of comments by construction- 
related engineering firms is presented in 
Table 2. 


Summary of Comments by Construction- 
Relateo Engineering Firms Of All Sizes 
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Position of Federal Agencies 

A number of Federal agencies were 
contacted on the May 1983 proposal for 
reducing the size standard to $3.5 
million. In summary, a size standard of 
$3.5 million was acceptable for most 
construction-related engineering 
services to most agencies. In areas of 
high technology or construction 
contracts of great complexity, such as 
construction of nuclear facilities, the 
agencies desired the retention of the $7.5 
million size standard. 

Federal agencies opposed a reduction 
of the size standard to levels below $3.5 
million stating that such a lowering 
would significantly diminish set-asides. 
They said that if the size standard were 
lowered to $1 million, they would not set 
aside any contracts for small business. 

Federal Contracts for Engineering 
Services—FY 1983 

The Department of Defense accounted 
for approximately 80 percent of all FY 
1983 engineering contract dollars. 
Approximately 68 percent of the dollar 
value for DoD's FY 1983 construction- 
related engineering services went to 
small firms; 57 percent of the total dollar 
values being set aside for small 
business. For DoD initial actions of 
under $250,000, approximately 94 
percent of all FY 1983 construction- 
related engineering service contract 
dollars went to small business. On open 
competition, small firms received 70 
percent of such construction-related 
contracts of under $100,000. about half 
the contracts between $100,000 and 
$250,000 and only 30 percent of the 
contracts over $250,000. 

For DoD engineering service contractu 
not related to construction, only 15 
percent of all FY 1983 contract dollars 
went to small firms. However, many of 
these contracts are related to military 
equipment and weapons for which a 
separate size standard was established 
in the Final Rule of February 9.1984, and 
is not at issue here. 

In the major nondefense procuring 
agencies, only 40 percent of FY 1983 
engineering service awards were 
through set-asides and 87 percent of all 
initial awards were under $100,000 in 
value. In number of total awards, small 
firms received 91 percent. Small firms 
did well in open competition with 92 
percent of awards of under $100,000 and 
61 percent of awards of over $100,000 

An examination of contracts to 
specific firms shows that there was no 
concentration of awards among few 
firms or among firms of any size class 
Most firms that received awards 
received less than $100,000 in awards 
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and only one award in FY 1983. No firm 
received enough in Federal contracts to 
make it largely dependent on the 
Federal Government. There were 2,970 
engineering service contracts issued in 
FY 1983, much less in number than the 
over 15,000 Firms in the industry. 
Consequently, most Firms did not 
receive even one award. Large firms 
that received FY 1983 awards, received 
several times the award dollars, on 
average, than that received by Firms 
within the current $7.5 million size 
standard. 

Federal Contracts FY 1984 

Federal procurement data for FY 1984 
was not available at the time of this 
writing. Early in the 1984 fiscal year a 
provision of the Department of Defense 
cinstruction appropriation authorization 
limited set-asides for DoD construction- 
related engineering service contracts to 
contracts with a total value of no more 
than $85,000. The impact of this 
provision could not be assessed, lacking 
specific data. 

Findings 

The review of this industry and its 
size standard leads to these findings: 1. 
There is wide distribution of engineering 
awards among firms. No firm could be 
identified as being highly dependent on 
Federal awards or receiving an 
unusually large portion of awards. Most 
small firms that received awards in FY 
1983 received awards with a total value 
of under $100,000 and most only one 
award: 

2. Large firms have adequate access to 
the Federal market and in FY 1983 
received several times the award dollars 
than firms below $7.5 million size 

standard. 

3. Firms of under $7.5 million in 
annual receipts are successful in bidding 
in open competition against larger firms 
except for awards in excess of $250,000. 

4. A lowering of the size standard to 
& 5 million would not significantly 
change the level of set-asides since 
virtually all the same contracts could be 
*et aside (exception is the few contracts 
requiring high technology). In FY 1983, 

92 percent of initial awards were below 
5250,000 and 72 percent below $100,000; 
these are within the capabilities of firms 
helow the recently proposed size 
standard of $3.5 million. 

5 The 300 engineering firms that 
w ould lose eligibility if the standard 
were lowered to $3.5 million did not 
receive an abnormal amount of Federal 
contracts. If the standard were lowered, 
procurements with complex and high 
! hnology requirements would not be 
set aside. This would be to the 


advantage of large firms at the expense 
of the group losing eligibility. 

6. A lowering of the size standard to 
less than $3.5 million would result in 
less set-asides. Virtually no set asides 
would be made at a size standard of $1 
million. Set-asides are mandated by law 
and SBA cannot take any action that 
would counteract the Federal law by 
lowering the standard to a point of no 
set-asides. 

7. There was little support for SBA's 
proposal of May 1983 to lower the size 
standard to $3.5 million. Opposition 
came from Firms in all classes, including 
the very few Bmail firms that 
commented. 

8. Only four construction-related 
engineering firms commenting to SBA's 
1983 proposal were identiFied as having 
annual receipts below $3.5 million. All 
of these Firms wanted the size standard 
below the $3.5 million proposed. Two of 
these firms have been identified as 
recent subcontractors to larger 
engineering firms but there may be 
more. Since there are 15.000 Firms in this 
class, the conspicuous absence of 
comments from the these small firms 
suggests their lack of concern for any 
level of the size standard under 
consideration and cannot be considered 
as support for lowering it from its 
present levels. 

9. Should the size standard be 
lowered to a point between $3.5 and $7.5 
million, no signiFicant change would 
take place. A few firms at the margin 
would lose eligibility with no evidence 
that they have an undue advantage over 
firms of other sizes, there was no 
support for such a change. Under a 
lowering to a $5 million size standard, 
approximately 125 firms would lose 
eligibility for set-asides. 

10. There is little argument to raise the 
size standard above the present level of 
$7.5 million. Only three firms 
commenting desired such a raise. 
Industry data do not support such a 
raise and procurement data clearly 
show that a sufficient share of Federal 
contracts can go to small firms without 
raising the size standard. 

11. A $3 5 million size standard is used 
by SBA for those service industries 
consisting overwhelmingly of the 
smallest firms. Engineering services 
does not fit this pattern. In the field of 
consulting engineering, in 1983, there 
were 15 firms with receipts in excess of 
$100 million and half the industry's 
receipts were by the 250 firms with 
annual receipts in excess of VS million, 
the current size standard. 

Decision 

Since there is no persuasive reason 
for a change, it was decided that the size 


standard for engineering services, 
except for military and aerospace 
equipment and except for military 
weapons, be retained at the current 
level of $7.5 million. 

Accordingly, pursuant to authority 
contained in section 5(b)(6) of the Small 
Business Act. 15 U.S.C. 634, as amended, 
notice is hereby given that the size 
standard for Engineering Services in 13 
CFR 121.2 will not be changed. 

Dated: December 14.1984. 
fames C Sandora, 

Administrator i 

|FR Doc 85-5898 Filed 3-12-85: 6:45 am] 

BILLING COO£ §029-01-41 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 271 

(Docket No. RM 79-78-223; Arkansas- 1; 
Order No. 412J 

High-Cost Gas Produced From Tight 
Formations; Arkansas 

Issued March 7,1985. 

AGENCY: Federal Energy Regulatory 

Commission. 

action: Final rule. 


summary: Under section 107(c)(5) of the 
Natural Gas Policy Act of 197a the 
Federal Energy Regulatory Commission 
designates certain types of natural gas 
as high-cost gas. High-cost gas is 
produced under conditions which 
present extraordinary risks or costs and 
once designated may receive an 
incentive price. (18 CFR 271.703) (1963). 
Under Section 107(c)(5), the Commission 
issued a rule designating natural gas 
produced from tight formations as high- 
cost gas. Jurisdictional agencies may 
submit recommendations of areas for 
designation as tight formations. Here the 
Federal Ehergy Regulatory Commission 
adopts the recommendation of the 
Arkansas Oil and Gas Commission that 
the Arbuckle Formation in White 
County. Arkansas, in sections 1.2,11, 

12,13, and 14 of Township 8 North. 
Range 8 West, and Sections 6, 7, and 18 
of Township 8 North, Range 7 West, be 
designated as a tight formation under 
5 271.703(d). 

EFFECTIVE DATE: This rule is effective 
April 0.1965. 

FOR FURTHER INFORMATION CONTACT: 

Robert L Winters (202) 357-8224 
Walter W. Lawson. (202) 357-8556. 
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SUPPLEMENT ARY INFORMATION: 

Before Commissi oners: Raymond |. 
O'Connor. Chairman; Georgians Sheldon. A. 
G. Sousa. Oliver G. Richard 111 and Diaries 
G. Stalon. 

Based on a recommendation made by 
the Arkansas Oil and Gas Commission 
(Arkansas), the Commission amends its 
regulations 1 to include the Arbuckle 
Formation in White County. Arkansas, 
in Sections 1. 2.11.12,13. and 14 of 
Township 8 North. Range 8 West and 
Sections 6. 7, and 18 of Township 8 
North. Range 7 West, as a designated 
tight formation eligible for incentive 
pricing. The Director of the Office of 
Pipeline and Producer Regulation issued 
a notice proposing the amendment 
February 10,1984. 1 

Evidence submitted by Arkunsas 
supports the assertion that the Arbuckle 
Formation, described above, meets the 
guidelines contained in i 271.703(c)(2). 
The Commission adopts this 
recommendation. 

This amendment shall become 
effective April 8,1985. 

1 Jst of Subjects In 18 CFR Part 271 

Natural gas. Incentive price. Tight 
formations. 

In consideration of the foregoing. Part 
271 of Subchapter H. Chapter I. Code of 
Federal Regulations, is amended as set 
forth below. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 

PART 271—(AMENDED) 

Section 271.703 is amended to read as 
follows: 

1. The authority citation for Part 271 
reads as follows: 

Authority: Department of Energy 
Organization Act. 42 U.S.C. 7101 at seqj 
Natural Gas Policy Act of 197a 15 US.C 
3301* *3432, Administrative Procedure Act 5 
U.S.C. 553. 

2. Section 271.703(d) is amended by 
adding paragraph (186) to read as 
follows: 

4 271.703 Tight formations. 

• • • • • 

(d) Designated tight formations. 

(186) Arbuckle Formation in 
Arkansas. RM79-76-223 (Arkansas-1) 

(i) Delineation of formation. The 
Arbuckle Formation is found in White 
County, Arkansas. The designated area 
includes Sections 1. 2.11.12,13, and 14 


'ieCFRm.703(dHl983) 

*4W KK S771. February 15.1964. Comments on the 

proposed rule *crr Invited. No comments were 

received; no party requested s public hearing: and 
no hearing was held 


of Township 8 North. Range 8 West, and 
Sections 0, 7, and 18 of Township 8 
North. Range 7 West. 

(ii) Depth. The Arbuckle Formation's 
vertical limits are defined by the 
Everton Formation above and the 
Cambrian sequence below. The depth to 
Ihe top of the formation averages 6.400 
feet and the gross thickness varies from 
approximately 1,000 to 1,500 feet. 

(FR Doc. 85-5930 Filed 3*12*85; 8:45 am) 

BiLUMG COOt «717-0 Mi 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 430, 436, and 442 

(Docket No. 85N-0011] 

Antibiotic Drugs; Sterile Ceftriaxone 
Sodium 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) Is amending the 
antibiotic drug regulations to provide for 
the inclusion of accepted standards for a 
new antibiotic drug, sterile ceftriaxone 
sodium. The manufacturer has supplied 
sufficient data and information to 
establish its safety and efficacy. 

OATES: Effective March 13.1985; 
comments, notice of participation, and 
request for hearing by April 12.1985; 
data, information, and analyses to 
justify a hearing by May 13,1985. 
address: Written comments to the 
Dockets Management Branch (HFA* 
305). Food and Drug Administration. Rm. 
4-82, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

joan M. Eckert. Center for Drugs and 
Biologies (HFN-815), Food and Drug 
Administration. 5000 Fishers Lane. 
Rockville. MD 20857, 301-443-4290. 
SUPPLEMENTARY INFORMATION: FDA has 
evaluated data submitted in accordance 
with regulations promulgated under 
section 507 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 357), as 
amended, with respect to a request for 
approval of a new antibiotic drug, sterile 
ceftriaxone sodium. The agency has 
concluded that the data supplied by the 
manufacturer concerning this antibiotic 
drug are adequate to establish its safety 
and efficacy when used as directed in 
the labeling and that the regulations 
should be amended in Parts 430, 438, 
and 442 (21 CFR Parts 430. 436, and 442) 
to provide for the inclusion of accepted 
standards for the product 


The agency has determined pursuant 
to 21 CFR 25.24(b)(22) (proposed 
December 11.1979: 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

List of Subjects 

21 CFR Part 430 

Administrative practice and 
procedure. Antibiotics. 

21 CFR Part 436 

Antibiotics. 

21 CFR Part 442 

Antibiotics, Ccpha. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 507, 701 
(f) and (g), 52 Stat. 1055-1056 as 
amended. 59 StaL 463 as amended (21 
U.S.C. 357. 371 (f) and (g))) and under 
authority delegated to the C ommissions : 
of Food and Drugs (21 CFR 5.10). Parts 
430.438. and 442 are amended as 
follows: 

PART 430—ANTIBIOTIC DRUGS; 
GENERAL 

1. Part 430 is amended: 

a. In $ 430.4 by adding new paragraph 
(a)(54) to read as follows: 

4 430.4 Definitions of antibiotic 
substances. 

(a)*** 

(54) Ceftriaxone , Ceftriaxone Is a 
semi-synthetic antibiotic substance 
produced by the addition of S-2* 
benzothiazolyl-2-(2aminothiazol-4~yl) *2- 
methoxyiminothioacetate to the 7 amino 
group of 7-amino-3«(2.5-dihydro-2 
methyI-5,6-dioxo-1.2.4-triazin-3-yl)- 
thiomnthyl 3*cephcm-4*carboxylic acid 

b. In 4 430.5 by adding new 
paragraphs (a)(85) and (b](87) to read as 
follows: 

4 430.5 Definitions of master and working 
standards. 

(a) • * * 

(85) Ceftriaxone. The term 
"ceftriaxone master standard" means a 
specific lot of ceftriaxone that is 
designated by the Commissioner as the 
standard of comparison in determining 
the potency of the ceftriaxone working 
standard. 

(b) • * * 

(87) Ceftriaxone . The term 
"ceftriaxone working standard" means n 
specific lot of a homogeneous 
preparation of ceftriaxone. 
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9999 


where: 

t* = Retention time of solute- and 
— Retention time of solvent or unrctained 
substance. 

(2) Resolution. Calculate the 
resolution (/?) as follows: 

2itnj-U,) 

- 

Where; 

{^Retention time for a solute eluting after i 
Rms is larger than /*,); 
fa • Retention time for any solute; 
w, m Width of peak at baseline for any solute; 
and 

Wj *=■ Width of peak at baseline for any solute 
eluting after /. 

(3) Asymmetry factor. Calculate the 
asymmetry factor (A*), measured at a 
point 10 percent of the peak height f:om 
the baseline, as follows: 

a+b 

Ai - 

2a 

where; 

Horizontal distance from point of ascent 
to point of maximum peak height: and 
b » Horizontal distance from point of 



««* 

N 


S 

100 

i«l 

X 

N 




muximum peak height to point of 
descent. 

(4) Efficiency of the column. Calculate 
the efficiency of the column (reduced 
plate height) (hr) as follows: 

to 

tv 


n- 5 545 


l H'h • 


(it) 


(hi) 


; and 


where: 

Efficiency, as number of theoretics! plates 
for column: 

/* * Retention time of solute; 

Wk ~ Peak width at half height; 
h=Efficiency, as height equivalent to one 
theoretical plate: 

£=length of column: and 

dp~ Average diameter of particle in column. 

(5) Coefficient of variation (relative 
standard deviationf Calculate for 
coefficient of variation (S* in percent) us 
follows: 


1/2 


c. In 5 430.6 by adding new paragraph 

(b) (87) to read as follows: 

§ 430.6 Definitions of the terms "unit" and 
•‘mlcrogram" as applied to antibiotic 
substances. 

• • • 4 • 

(b) * * * 

(87) Ceftriaxone. The term 
“microgram" applied to ceftriaxone 
means the ceftriaxone activity (potency) 
contained in 1.19 micrograms of the 
ceftriaxone master standard. 

# 

PART 436—TESTS AND METHODS OF 
ASSAY OF ANTIBIOTIC AND 
ANTIBIOTIC-CONTAINING DRUGS 

2- Part 438 Is amended by adding new 
5 436.354 to read as follows: 

§ 436.354 High-performance liquid 
chromatographic assay for ceftriaxone. 

(a) Appatvtus. A suitable high- 
performance liquid chromatograph 
equipped with: 

(1) A suitable detection system 
specified in the monograph for the drug 
being tested: 

(2) A suitable recording device of at 
least 25-centimeter deflection: 

(3) A suitable chromatographic data 
managing system; and 

(4) an analytical column. 3 to 30 
centimeters long, packed with a material 
as defined in the monograph for the drug 
being tested. 

(b) Procedure . Perform the assay at 
the temperature specified in the 
monograph for the drug being tested 
with a flow rate not to exceed 2.0 
milliliters per minute. Use a detector 
sensitivity setting that gives a peak 
height for the working standard that is 
at least 50 percent of scale. Use the 
apparatus described in paragraph (a) of 
this section: and also, use Ihe system 
suitability requirements reagents, 
working standard, test and sample 
solutions, and calculations as directed 
in the individual monograph for the drug 
being tested. Equilibrate and condition 
the column by passage of 10 to 15 void 
volumes of mobile phase followed by 
five replicate infections of 20 microliters 
each of the test solution. Allow an 
operating time sufficiently long to obtain 
satisfactory separation and elution of 
the expected components after each 
injection. Record the peak responses 
and calculate the prescribed system 
suitability requirements as described for 
the system suitability' test in paragraph 

(c) of this section. 

(c) System suitability test. Using the 
apparatus and procedure described in 
this section, test the chromatographic 
®ystem for assay as follows: 

(1) Capacity factor. Calculate the 
capacity factor (A) as follows: 

tm — tm 

A*- 

tm 


where 

X is the mean of N individual 
measurements of Xi. 

The complete operating system is 
acceptable for assay if it meets the 
system suitability requirements of the 
monograph for the drug being tested. If 
the complete operating system is 
acceptable, proceed as described in 
paragraph (b) of this section using the 
sample solution in lieu of the test 
solution. Calculate the drug content us 
described in the individual monograph 
for the drug being tested. 

PART 442—CEPHA ANTIBIOTIC 
DRUGS 

3. Part 442 is amended: 

a. By adding new § 442.55a to read as 
follows: 

$ 442.55a Sterile ceftriaxone sodium. 

(a) Requirements forcertification —(1) 
Standards of identity , strength, quality, 
and purity. Ceftriaxone sodium is 5-thia- 
l-azabicyclo(4.2.0)oct-2-ene-2-carboxyHc 
acid, 7-|[(2-amino-4-thiazolyl) 
(methoxyimino)acetyl)amino]-8-oxo-3- 
|[(l,2.5.6-tetrahydro-2-methyl-5.6-dioxo- 
l,2.4-triazin-3-yl)thio|methyl|-, disodium 
salt. (6/?-(6a.70(Zll|-. It is so purified 
and dried that: 


(1) If the ceftriaxone sodium is not 
packaged for dispensing, its ceftriaxone 
potency is not less than 795 micrograms 
of ceftriaxone per milligram on an 
anhydrous free add basis. If the 
ceftriaxone sodium is packaged for 
dispensing, its ceftriaxone potency is 
not less than 778 micrograms of 
ceftriaxone per milligram on an 
anhydrous free acid basis and also, each 
container contains not less than 90 
percent and not more than 115 percent 
of the number of milligrams of 
ceftriaxone that it is represented to 
contain. 

(ii) It is sterile. 

(iii) It is nonpyrogenic. 

(iv) Its moisture content is not less 
than 8 percent and not more than 11 
percent. 

(v) Its pH in an aqueous solution 
containing the equivalent of 100.0 
milligrams per milliliter is not less than 
6.0 and not more than 8.0. 

(vi) It is crystalline. 

(vii) It gives a positive identity test for 
ceftriaxone. 

(2) Labeling. It shall be labeled in 
accordance with the requirements of 
§ 432.5 of this chapter. 
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(3) Requests for certification; samples. 
In addition to complying with the 
requirements of f 431.1 of this chapter, 
each such request shall contain: 

(1) Results of tests and assays on the 
batch for ceftriaxone potency, and if 
packaged for dispensing, potency and 
container content, sterility, pyrogens, 
moisture. pH. crystallinity, and identity. 

(ii) Samples, if required by the 
Director. Center for Dmgs and Biologies: 

(a) If the batch is packaged for 
repacking or for manufacturing use: 

(7) For all tests except sterility: 10 
packages, each containing 
approximately 500 milligrams. 

(2) For sterility testing: 20 packages, 
each containing equal portions of 
approximately 300 milligrams. 

(5) If the batch is packaged for 
dispensing: 

(7) For all tests except sterility: A 
minimum of 10 immediate containers. 

(2) For sterility testing: 20 immediate 
containers, collected at regular intervals 
throughout each filling operation. 

(b) Tests and methods of assay —(1) 
Ceftriaxone potency and container 
content Proceed as directed in { 436.354 
of this chapter, using ambient 
temperature, un ultraviolet detection 
system operating at a wavelength of 270 
nonometers (or 254 nanometers fixed 
mercury source), and a column packed 
with a five-micron octadecyl reverse 
phase packing or equivalent and also, 
using the following system suitability 
requirements, reagents, working 
standard, test and sample solutions, and 
calculations: 

(i) System suitability requirements — 
(a) Capacity factor. The capacity factor 
(A) for the ceftriaxone peak is 
satisfactory if it is not less than 2 and 
not more than 5. 

(5) Resolution. The resolution (R ) 
between the peak for ceftriaxone E- 
isomer and ceftriaxone is satisfactory if 
it is not less than 3.0. 

(c) Asymmetry factor The asymmetry 
factor (A*) is satisfactory if it is not more 
than 1.6 at 10 percent of the peak height. 

(<f) Efficiency of the column. The 
efficiency of the column (A) is 
satisfactory if it is less than 20 
(equivalent to a value of 1,500 or greater 
theoretical plates when using a 15- 
centimeter column with 5-micrometer- 
size particles). 

(e) Coefficient of variation. The 
coefficient of variation (5* in percent) of 
five replicate injections is satisfactory if 
it is less than 2.0 percent. 

If the system suitability parameters have 
been met, then proceed as described in 
i 430.354(b) of this chapter. 

(ii) Reagents —(o) pH 7.0 phosphate 
buffer. Dissolve 13.6 grams of dibasic 


potassium phosphate and 4.0 grams of 
monobasic potassium phosphate in 
sufficient water to make 1,000 milliliters. 
Adjust to pH 7.0 ±0.1 with 18AT 
phosphoric acid or HW potassium 
hydroxide. 

(6) pH 5.0 citrate buffer. Dissolve 25.8 
grams of sodium citrate in 500 milliliters 
of water. Adjust the pH to 5.0±0.1 with 
20 percent aqueous citric acid, and 
dilute to 1,000 milliliters with water. 

(c) Mobile phase. Dissolve 4.0 grams 
of tetraheptylammonium bromide with 
500 milliliters of acetonitrile. Add 440 
milliliters of water. 55 milliliters of pH 
7.0 phosphate buffer, and 5 milliliters of 
pH 5.0 citrate buffer. Mix and dilute 800 
milliliters of this solution with 200 
milliliters of distilled water. Filter the 
mobile phase through a suitable glass 
fiber filter or equivalent which is 
capable of removing particulate 
contamination greater than 0 5 micron in 
diameter. Degas the mobile phase just 
prior to its introduction into the 
chromatograph. 

(lii) Working standard and sample 
solutions —(o) Preparation of working 
standard solution. Dissolve an 
accurately weighed portion of the 
ceftriaxone working standard with 
sufficient water to obtain a solution 
containing approximately 180 
micrograms of ceftriaxone activity per 
milliliter. Prepare the working standard 
solution just prior to its introduction into 
the chromatograph. 

(6) Preparation of test solution. 
Dissolve together accurately weighed 
portions of the ceftriaxone working 
standard and the ceftriaxone sodium E- 
isomer reference standard with 
sufficient water to obtain a solution 
containing approximately 160 
micrograms of ceftriaxone per milliliter 
of each standard. Prepare the test 
solution just prior to its introduction into 
the chromatograph. 

(c) Preparation of sample solution. 
Prepare the sample solution just prior to 
its introduction into the chromatograph. 

(7) Product not packaged for 
dispensing (micrograms of ceftriaxone 
anhydrous free acid per milligram ). 
Dissolve an accurately weighed portion 
of the sample with sufficient water to 
obtain a concentration of 180 
micrograms of ceftriaxone activity per 
milliliter. 

(2) Product packaged for dispensing. 
Determine both potency (micrograms of 
ceftriaxone anhydrous free add per 
milligram of the sample) and container 
content (milligrams of anhydrous free 
acid ceftriaxone per container). Use 
separate containers for preparation of 
each sample solution as described in 
paragraph (b)(l)(iii)(5)(2) (/) and (ii) of 
this section. 


(/) Micrograms of ceftriaxone 
anhydrous free acid per milligram. 
Dissolve an accurately weighed portion 
of the sample with sufficient water to 
obtain a concentration of approximately 
180 micrograms of ceftriaxone activity 
per milliliter. 

(ii) Milligrams of ceftriaxone per 
container. Reconstitute the sample as 
directed in the labeling. Then, using a 
suitable hypodermic needle and syringe, 
remove all of the withdrawable contents 
if it is represented as a single-dose 
container or. if the labeling specifies the 
potency contained in a given volume of 
the resulting preparation, remove an 
accurately measured representative 
portion from each container. Dilute the 
aliquot of the solution thus obtained 
with sufficient water to obtain a 
concentration of approximately 180 
micrograms of ceftriaxone activity per 
milliliter. 

(iv) Calculations, (o) Calculate the 
micrograms of ceftriaxone anhydrous 
free acid per milligram as follows: 

Micrograms of ceftriaxone A m xP, 

anhydrous free add per m - 

milligram Am X C. 

where: 

Am *■ Area of the ceftriaxone peak in the 
chromatogram of the sample (at a 
retention time equal to that observed for 
the standard); 

A$ ~ Area of the ceftriazone peak in the 

chromatogram of the ceftriaxone workinf 
standard: 

P, ~ Ceftriaxone activity in the oeftrfaxom* 
working standard solution in miarognej 
of anhydrous free add per milliliter, and 
Cm *= Milligrams of sample per milliliter of 
sample solution. 

(h) Calculate the ceftriaxone 
anhydrous free add content of the 
container as follows: 

Milligrams of ceftriazone Axft/ 1 

anhydrous free add per *- 

container AmX V9oa 

where: 

A, ~ Area of the ceftriaxone peak in the 
chromatogram of the sample (at a 
retention tune equal to that observed far 
the standard); 

Am = Area of the ceftriazone peak in the 

chromatogram of the ceftriaxone worki«* 
standard; 

/’••Ceftriaxone activity in the ceftriazone 
working standard solution in microgr 
of anhydrous free add per milliliter 
Dilution factor of the sample. 

(2) Sterility. Proceed as directed in 
S 436.20 of this chapter, using the 
method described in paragraph (e)(1) of 
that section. 

(3) Pyrogens. Proceed as directed in j 
5 436.32(h) of this chapter, using a 
solution containing 20 milligrams of 
ceftriaxone per milliliter. 
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(4) Moisture. Proceed as directed in 
§ 436.201 of this chapter. 

(5) p//. Proceed as directed in 

$ 436.202 of this chapter, using an 
aqueous solution containing 100 
milligrams per milliliter. 

(6) Crystallinity. Proceed as directed 
in $ 436.203(a) of this chapter. 

(7) Identity. Proceed as directed in 
§ 436.211 of this chapter, using a 
potassium bromide disc containing 1.3 
milligrams of ceftriaxone sodium in 300 
milligrams of potassium bromide, 
prepared as described in paragraph 
(b)(1) of that section. 

b. Adding new 5 442.255 to read as 
follows: 

£ 442.255 Stertto ceftriaxone sodium. 

The requirements for certification and 
die tests and methods of assay for 
sterile ceftriaxone sodium packaged for 
dispensing as described in $ 442.55a. 

This regulation announces standards 
that FDA has accepted in a request for 
approval of an antibiotic drug. Because 
this regulation is not controversial and 
because when effective it provides 
notice of accepted standards, notice and 
comment procedure and delayed 
effective date are found to be 
unnecessary and not in the public 
interest. The regulation, therefore, is 
effective March 13,1985. However, 
interested persons may. on or before 
April 12,1985, submit written comments 
to the Dockets Management Branch 
(cidciress above). Two copies of any 
comments are to be submitted, except 
that individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

Any person who will be adversely 
affected by this final rule may file 
objections to it and request a hearing. 
Reasonable grounds for the hearing 
must be shown. Any person who 
decides to seek a hearing must file (1) on 
or before April 12,1985, a written notice 
of participation and request for hearing, 
and (2) on or before May 13.1985. the 
data, information, and analyses on 
which the person relies to justify a 
hearing, as specified in 21 CFR 430.20. A 
request for a hearing may not rest upon 
mere allegations or denials, but must set 
forth specific facts showing that there is 
a genuine and substantial issue of fact 
that requires a hearing. If it conclusively 
appears from the face of the data, 
information, and factual analyses in the 
request for hearing that no genuine and 
substantial issue of fact precludes the 


action taken by this order, or if a request 
for hearing is not made in the required 
format or with the required analyses, the 
Commissioner of Food and Drugs will 
enter summary judgment against the 
person(s) who request(s) the hearing, 
making findings and conclusions and 
denying a hearing. All submissions must 
be filed in three copies, identified with 
the docket number appearing in the 
heading of this order and filed with the 
Dockets Management Branch. 

The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing, other 
comments, and grant or denial of a 
hearing are contained in 21 CFR 430.20. 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331 (j) or 18 U.S.C. 1905, may be 
seen in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 

Effective date. March 13.1985. 

(Secs. 507. 701 (f) and (g). 52 Stat. 1055-1056 
as amended. 59 Stat. 403 as amended (21 
U.S.C 357, 371 (0 and (g))) 

Dated: March 5.1985. 

Daniel L Michels. 

Director, Office of Compliance, Center for 
Drugs and Biologies. 

|FR Doc. 85-5772 Filed 3-12-85: 8:45 am) 
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

23 CFR Parts 625 and 655 

IFHWA Docket Nos. 79-31, 79-37, 80-10, 
82-15, and 83-261 

National Standards for Traffic Control 
Devices; Manual on Uniform Traffic 
Control Devices 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Final rule; Amendments to the 
Manual on Uniform Traffic Control 
Devices. 


summary: This document contains 
notice of amendments to the Manual on 
Uniform Traffic Control Devices 
(MUTCD) which are being adopted by 
the Federal Highway Administrator for 
inclusion therein. The MUTCD is 
incorporated by reference in the design 
standards for Federal-aid highways in 
23 CFR Part 625. It is also recognized in 
Part 655 as the national standard for 


traffic control devices on all public 
roads. The amendments affect various 
parts of the MUTCD and are intended to 
expedite traffic, improve safety and 
provide a more uniform application of 
highway signs, signals, and markings. 

OATES: Effective July 22.1985. The 
incorporation by reference of certain 
publications listed in the regulations is 
approved by the Director of the Federal 
Register as of April 1,1984, and the 
amendments are approved as of July 22, 
1985. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Philip O. Russell, Office of Traffic 
Operations. (202) 426-0411, or Mr. 
Michael J. Loska. Office of the Chief 
Counsel. (202) 428-0762. 400 Seventh 
Street SW.. Washington, D.C. 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m. e.t., Monday through Friday, except 
legal holidays. 

SUPPLEMENTARY INFORMATION: The 

MUTCD is available for inspection and 
copying as prescribed in 49 CFR Part 7, 
Appendix D. It may be purchased for 
$30.00 from the Superintendent of 
Documents. U.S. Government Printing 
Office. Washington. D.C. 20402. Stock 
No. 050-001-81001-8. The purchase of a 
MUTCD includes a subscription service 
for adopted revisions. 

This document contains the 
dispositions of proposals for changes in 
the MUTCD which were received or 
originated by the FHWA. Previous 
Federal Register actions regarding these 
requests are listed in the table. 

Advance copies of the text changes to 
the MUTCD for all of the adopted 
requests will be distributed to everyone 
currently appearing on the FHWA 
Federal Register mailing list for MUTCD 
matters. Those wishing to receive an 
advance copy of the text changes or to 
be added to this mailing list should 
write to the Federal Highway 
Administration. Office of Traffic 
Operations. 400 Seventh Street SW., 
Washington. D.C. 20590. 

Discussion of Requests 

These amendments are being 
processed in accordance with the 
rulemaking procedure of the 
Administrative Procedure Act (5 U.S.C. 
553) and the Department of 
Transportation's regulatory policies and 
procedures. 

Each request is assigned an 
identification number which indicates 
by Roman numeral, the primary 
organizational part of the MUTCD 
affected and. by Arabic numeral, the 
order in which the request was received. 
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Lane drop symbol _ 

Oo 

5 

*-71 (Ong) . 

I * tO Jn WfTYMjLJt l^n - — 

0o 

5 

6-73 (Cling) 

Sprang and marking siruchMS wrth aubiwtjard wocoi cS»>ncw _ 

Do 

7 

6-76 (Chng) 

SucpiamtnUJ gurts «gni lor lra*c gtrmlon admemt to tomyi - 

Oo 

• 

*-77 (Ong) . 

fjijdsinsi lor tstecOon & control otaa 

Oo 

• 

•-71 (Ong)_ 

library oysnboi -gn .. .. 1 

Oo 

to 

»-6l (Chng) ... .. .. 

SyrrtxW lor C8 artatgmct channel 

Do 

11 

m-0 (Chng) 

Osm and of rtsad pararnwif aiarkara 

Oo 

12 

l*-»fChngj. 

Data* rwuHmrn lor nopaaHog rws makings 

Oo 

13 

in-27 (Chng.). 

Skid waaJmoa Of rr*rk*ig maiono. % 

Oo 

14 

V*-14 (Chng) __ 

Twoway traffic on • normsfiy jrmdul hgfhway 

Oocket No 76-31 (44 FR 53738. Sapt 17. !076| 




Docket No 76-37 (45 FR 662. Jan 3. 16601. (47 FR 5236. fat 4. 




1662). (46 FR 1047. Jm 10. 1683) 


The FI IWA has reviewed the contents 
received in response to the notices and 
other information relating to the 
MUTCD and these proposals. The 
FHWA proposes to act on the following 
requests for change to the MUTCD. Each 
action and its basis is summarized 
below: 

(1) Request II-1 (Chng.}—Specific 
Service Signs 

This amendment adopts with some 
modification and transfers to the 
MUTCD. the National Standards for 
Specific Information Signs. These 
standards currently exist in 23 CFR Part 
655, Subpart C and the Federal-Aid 
Highway Program Manual, Volume 8. 
Chapter 8, Section 3, Subsection 6. 

Of the 23 coinmentors. 17 favored 
adoption of the standards as proposed 
in the Notice of Proposed Amendments 
(NPA). The National Committee on 
Uniform Traffic Control Devices 
(NCUTCD) Task Force on Specific 
Service Signs of the NCUTCD Signs 
Technical Committee proposed several 
revisions to the standards. 

These revisions have been 
incorporated into MUTCD Section 2G-5 
with the following exceptions: 

1. The NCUTCD recommends that 
Specific Service [LOGO) Signing be 
limited to Freeways and Expressways. 
Title 23 U.S.C. 131(f) provides that the 
Secretary of Transportation, in 
consultation with the States, may 
provide within the right-of-way of the 
Primary System for areas on which 
signs, displays, and devices giving 
specific information in the interest of the 
traveling public may be erected and 
maintained. The provisions for use of 
Specific Service Signs on conve ntion al 
roads have been included in 23 CFR Part 
655 since 1979 and several States are 
using these types of signs on 
conventional roads. The FHWA feels 
the use of these signs should be left to 
the discretion of the agency with 
highway jurisdiction. Therefore, the 


signs may be used on all classes of 
highways. 

2. Since 1979 six GAS LOGOS have 
been allowed on a sign. Fifteen States 
currently have LOGO signs installed 
with six LOGOS for gas and four 
LOGOS for other services. Therefore, 
the number of LOCOS for services will 
be six for gas and four for other 
services. 

3. The NCUTCD recommends 
reducing and/or eliminating a number of 
the criteria a service facility must meet 
to be eligible for display of a LOGO 
panel. The FHWA in the NPA proposed 
making the current "shall" criteria a 
"should" criteria. The FHWA continues 
to feel these are desirable guidelines, 
and making them "should" conditions 
gives the agencies with highway 
jurisdiction sufficient leeway in 
developing their own guidelines. 

The criteria for availability of services 
and the area where services may be 
signed have been relaxed. This change 
imposes no additional cost as the choice 
of using specific service information 
signs remains with the highway agency. 

(2) Request 11-50 (Chng.)—Mandatory 
Use of No Passing Zone Pennant Sign 
(W24-3) 

Action on this item was deferred by 
FHWA Docket No. 82-15 as the 
NCUTCD was undertaking a user survey 
and literature review on this subject. 

The NCUTCD has completed its study 
and recommends that the current 
MUTCD language which contains a 
"should" condition, be retained. 

Based on the comments received from 
FHWA Docket No. 80-10 and the 
NCUTCD recommendations, this request 
is denied. 

Request 11-65 (Chng./-Service Signing 
for Liquified Petroleum Gas 

Fourteen of the 24 commentors 
supported the adoption of this request 
Several of those opposed felt that 
approval of this item would lead to 
signing for other fuels. 


This adopted change imposes no 
additional costs but establishes a 
standard symbol for identifying LP-Gas 
refilling facilities for those highway 
agencies wishing to identify LP-Gas 
refilling facilities. 

Request 11-66 (Chng.}—Lone Drop 
Symbol Sign 

This request to adopt a standard lane 
drop symbol sign was opposed by 20 of 
the 22 commentors. This request is 

denied. 

Request 11-71 (Chng.}—Narrow Bridge 
Symbol Sign 

Fifteen of the 20 commentors agreed 
that the present symbol sign (W5-2a) 
was satisfactory or that the symbol 
proposed by the Pennsylvania 
Department of Transportation (Penn 
DOT) needed further refinement. As 
only four commenters favored the Penn 
DOT proposal, the request is denied. 

Request U-73 (Chng }—Signing and 
Marking Structures with Substandard 
Vertical Clearances 

Sixteen of the 18 commentors 
supported the FHWA position that 
MUTCD Section 2034 provides 
adequate information for signing and 
locating vertical clearance signs. 

The request to add more specific 
information to the MUTCD is denied. 

Request 11—76 (Chng.}—Supplemental 
Guide Signs for Traffic Generators 
Adjacent to Freeways 

The American Association of Slate 
Highway and Transportation Officials 
(AASHTO) has now approved the 
publishing of their policy. All 
commentors favored adopting the 
request upon publication of the 
AASHTO Policy. The request to 
reference the AASHTO Policy in the 
MUTCD Sections 1A-7 and 2E-28 is 
adopted. In conjunction with this change 
the FHWA will relax the 
recommendations of MUTCD Section 
2E-28 for States to develop a 
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supplemental signing policy and the 
re juircment for installation of 
supplemental guide signs as an 
independent assembly. 

This change will provide a reference 
to a source of information that will 
promote more uniform implementation 
of supplemental signed destinations and 
will not impose any additional costs. 

Request 11—77 (Chng.)— Guidelines for 
Selection of Control Cities 

The AASHTO has now approved the 
publication of their guidelines. All 19 
com mentors favored incorporating the 
published guidelines into the MUTCD. 
This request is adopted and the 
guidelines will be incorporated by 
reference in MUTCD Section 2F-7. 

This change provides better control 
city selection criteria and will not 
impose any additional costs. 

Request U—78 (Chng)—Library Symbol 

Sign 

Nineteen cities, counties, States and 
professional traffic engineering groups 
commented on this request by the 
American Library Association (ALA) to 
adopt a white on blue symbol as an 
alternate to the national standard white 
on green LIBRARY word sign. Eighteen 
of these commentors opposed the 
adoption of the symbol sign while one 
I State supported the adoption of a white 
on green symbol Several hundred 
individuals, primarily librarians and 
educators recommended adoption of the 
symbol sign and many also supported 
the white on blue color as they felt that 
libraries could be classified as a 
motorist service. 

The MUTCD contains the national 
standards for the shape, sire, legend, 
and colors for all traffic control devices 
used on all roads open to public travel. 
Signs using white legend (or symbols) on 
a blue background have been reserved 
for advising travelers of those items 
which must be replenished to continue a 
trip Thus, vehicle service stations. 
KstauranUt traveler rest facilities 
(motels, rest areas, etc.) and facilities 
that can readily assist in lifesaving 
situations (telephone and hospital) are 
covered by the white on blue standard. 
Because of the location, limited hours of 
operations, and types of services offered 
i by libraries, the FHWA has determined 
j that the present white on blue symbol 
sign does not meet the MUTCD color 
standard. 

Because of its widespread use and 
support, the ALA library symbol sign is 
adopied as a General Information Sign (1 
Senes) which must be white an green, 
fo assure that the motoring public 
understands the meaning of the symbol. 

I *11 new library symbol signs erected 


shall be accompanied by a supplemental 
word message sign (educational plaque) 
for the next four years. 

Allowing the symbol sign as an 
alternate to a word message sign 
imposes no additional cost. The minimal 
cost of supplementing the symbol sign 
with a word message for four years is 
mitigated by the higher level of 
understanding achieved through the use 
of the educational plaque. 

Request 11—81 (Chng.)—Symbol for CB 
Emergency Channel 

None of the 19 commentors supported 
this requesL The national standard sign 
which contains the name of the 
monitoring agency and the words 
MONITORS CB CHANNEL 9 continues 
to perform satisfactorily. Therefore, the 
request is denied. 

Request HI—9 (Chng)—Uses and 
Spacing of Raised Pavement Markers 

In FHWA Docket No. 85-28 FHWA 
proposed not to include additional 
guidance in the MUTCD concerning the 
placement of raised pavement markers 
if sufficient information were contained 
in the Traff ic Con trol Devices 
Handbook 1 (TCDH). This position was 
supported by the docket commentors. 
The FHWA and the NCUTCD have 
reexamined the guidance contained in 
the MUTCD and the TCDH. The 
NCUTCD has informed FHWA that it 
now' believes additional MUTCD 
guidance is necessary. The FHWA 
concludes that while the TCDH contains 
many illustrations of how to lay out 
raised pavement markings, it contains 
very little discussion. Therefore, the 
request is adopted. 

This amendment of Sections 3A and 
3B establishes standards for raised 
pavement markers, reflectorized and 
non-reflectorized when used to 
supplement or in some cases to 
substitute for other types of pavement 
markings or as positioning guides. 

As engineering judgment is used to 
determine when raised pavement 
markers are used, this amendment will 
not impose additional costs. 

Request 111-26 (Chng.}—Delete 
Requirements for No-Passing Zone 
Markings 

Twenty of the 22 commentors 
supported the FHWA position that the 
MUTCD no-paBsing zone marking 
requirements should not be changed. 
The request to change the MUTCD is 
denied. 


1 Available for aate ($20 j 0P) from the Government 
Printing Office. Washington. DC. 20402. Stock No. 
060-011-00270-1. It ia available for impaction at the 
Federal Highway Administration. Of Sc* of Traffic 
Operation*. HTO-21. Washington, D C 20590. 


Request 111-27 (Chng.}—Skid Resistance 
of Marking Materials 

Eighteen of the 19 commentors 
supported the FHWA position. The 
FHWA proposed that payment marking 
application procedures that will make 
highway agencies more cognizant of 
skidding problems associated with large 
painted areas should be included in the 
TCDH rather than in the MUTCD. The 
MUTCD will not be changed. 

Request VI-14 (Chng ) — Two-Way 
Traffic on a Normally Divided Highway 

The FHWA Office of Engineering and 
Operations requested a change with 
regard to the traffic control devices that 
would be required for a Two-Lane Two- 
Way Operation (TLTWO) of a normally 
divided highway. This traffic control 
technique is used when one roadway of 
a divided highway must be closed for 
maintenance or reconstruction activities 
and two-way traffic is maintained on 
the other roadway. 

The FHWA has published guidance in 
the TCDH on which devices to use and 
how to use them. The FHWA believes 
that the actual decisions as to traffic 
control techniques, and where and when 
to use certain devices are a design 
function that should be determined 
based on a number of parameters 
including: Traffic volumes, traffic 
speeds, existing and proposed 
geometries, type of facility (i.e., rural or 
urban], length of the TLTWO, and traffic 
composition. Thus the FHWA concludes 
that the type and kind of traffic control 
devices used in TLTWO is more 
appropriate for inclusion in the TCDH. 
Therefore, the request to place 
additional guidance in the MUTCD is 
denied. 

In consideration of the foregoing and 
under the authority of 23 U.S.C. 109(d), 
315, and 402(a), and the delegation of 
authority in 49 CFR 1.48(b). the Federal 
Highway Administration hereby adopts 
the Manual on Uniform Traffic Control 
Devices as amended herein and amends 
Part 825 of Title 23 CFR by revising 
! 825.3(c)(1) to read as set forth below. 

The Federal Highway Administration 
has determined that this document 
contains neither a major rule under 
Executive Order 12291 nor a significant 
rule under the regulatory policies and 
procedures of the Department of 
Transportation. As stated herein the 
economic impact of these amendments 
is so minimal as not to require 
preparation of a full regulatory 
evaluation. For the same reasons and 
under the criteria of the regulatory 
Flexibility Act. it is certified that this 
action will not have a significant 
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economic impact on a substantial 
number of small entities. 

List of Subjects in 23 CFR Parts 625 and 
655 

Design standards. Crant programs- 
transportation, Highway and roads, 
Signs. Traffic regulations, Incorporations 
by reference. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research. 
Planning and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal program and activities apply to this 
program) 

Issued on: February 21.1085. 

R. A- Barnhart. 

Federal Highway Administrator. Federal 
High way Administration. 

PART 625—DESIGN STANDARDS FOR 
HIGHWAYS 

The FHWA revises $ 625.3(c)(1) to 
read as follows: 

§ 625.3 Standards, specifications, policies, 
guides, and references. 

• • • • # 

(c) Traffic control. (1) Manual on 
Uniform Traffic Control Devices for 
Streets and Highways, FHWA, 197a as 
amended January 1985. 

• • • • • « 

(23 VS.C. §5 109(d). 315, and 402(a); 49 CFR 
1.48(b)) 

|FR Doc. 85-5942 Filed 3-12-85. 8 45 am] 

BILLING COOK 4910-23-* 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IA-2-FRL-2794-8 ] 

Approval and Promulgation of Air 
Programs; Implementation Plans; 
Connecticut; Certification of No 
Sources 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA is codifying the 
certification that no Large Petroleum 
Dry Cleaning sources are located in the 
State of Connecticut. The intended 
effect of this action is to provide this 
information in 40 CFR Part 52. as 
justification for the fact that the 
Connecticut State Implementation Plan 
(SIP) does not contain reasonably 
available control technology (RACT) 
requirements for these sources. 
effective date: This action will be 
effective May 13.1985 unless notice is 


received within 30 days that adverse or 
critical comments will be submitted. 

addresses: Comments may be mailed 
to Louis F. Gitto. Director. Air 
Management Division. Room 2312, JFK 
Federal Building. Boston. MA 02203. 
Copies are available for public 
inspection during normal business hours 
at the Environmental Protection Agency, 
Room 2313. JFK Federal Bldg., Boston, 
MA 02203. 

FOR FURTHER INFORMATION CONTACT: 

Louis Gitto at 212-264-2525. 

SUPPLEMENTARY INFORMATION: EPA 

requires states with area9 which could 
not attain the National Ambient Air 
Quality Standard for ozone by 1982 to 
adopt RACT on sources of volatile 
organic compounds (VOCs). EPA has 
published a series of Control Technique 
Guidelines (CTGs) which define RACT 
for various VOC source categories. In 
response to the CTG for Large Petroleum 
Dry Cleaners, the Connecticut 
Department of Environmental Protection 
has certified by a letter to EPA. dated 
November 5.1984. that no sources in this 
category are located within the state. 
Along with the certification, the DEP 
submitted supporting documentation 
from the State s emission inventory data 
base demonstrating that the dry 
cleaners located within the state are not 
covered by the CTG. EPA is accepting 
the DEFs certification and codifying the 
information at 40 CFR 52.375 as 
justification for the fact that the 
Connecticut SIP does not contain RACT 
regulations for Large Petroleum Dry 
Cleaners. 

EPA is codifying this information 
without prior proposal because the 
Agency views this as a noncontroversial 
action and anticipates no adverse 
comments. This action will be effective 
60 days from the date of this Federal 
Register unless, within 30 days of its 
publication, notice is received that 
adverse or critical comments will be 
submitted. 

If such notice is received, this action 
will be withdrawn before the effective 
date by publishing two subsequent 
notices. One notice will withdraw the 
final action and another will begin a 
new rulemaking by announcing a 
proposal of the action and establishing a 
comment period. If no such comments 
are received, the public is advised that 
this action will be effective 60 days from 
today. 

Final Action: 

EPA is codifying information 
certifying that no Large Petroleum Dry 
Cleaners are located in the State of 
Connecticut at 40 CFR 52.375. 


Under 5 U.S.C. 605(b), I certify that 
this action will not have a significant 
economic impact on a substantial 
number of small entities (see 46 FR 
8709). 

The Office of Management and Budge t 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. Under section 307(b)(1) of 
the Act. petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by 60 days from 
today. This action Tnay not be 
challenged later in proceedings to 
enforce its requirements. (See 307(b)(2).) 

list of Subjects in 40 CFR Part 52 

Air pollution control, Ozone. Sulfur 
oxides. Nitrogen dioxide, Lead. 
Particulate matter. Carbon monoxide. 
Hydrocarbons. Intergovernmental 
relations. Incorporation by reference. 

Authority: Section 301(a) of the Clean Air 
Act, as amended (42 U.S.C 7410(a) and 
7801(a). 

Dated: March 6.1985. 

Lee Thomas. 

Administrator: 

PART 52—[AMENDED] 

Part 52 of Chapter 1. Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart H—Connecticut 

Section 52.375. is added as follows: 

§ 52.375 Certification of no sources. 

The State of Connecticut has certified 
to the satisfaction of EPA that no 
sources are located in the state which 
are covered by the following Control 
Technique Guidelines: 

1. Large Petroleum Dry Cleaners 
(FR Doc 85-5952 Filed 3-12-85; 8:45 am| 
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40 CFR Part 52 

(A-1 -FRL-2795-2) 

Air Programs; Approval and 
Promulgation of Implementation Plans; 
New Hampshire; New Source Review 
Plan 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA is approving revisions to 
Part (Air) 610 of Chapter 600, “Statewide 
Permit System*’ of the New Hampshire 
State Implementation Plan (SIP). The** 
revisions amend New Hampshire’s 
regulations for the preconstruction 
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pe rmitting of new major sources and 
major modifications in nonaltairunent 
areas in accordance with Part D of the 
Clean Air Act. The intended effect of 
this action is to approve the amended 
New Hampshire regulations as revisions 
to the SIP under section 110 of the Clean 
Air Act. 

effective DATE: April 12.1985. 

addresses: Copies of the submittal and 
F.PA’a evaluation are available for 
public inspection during normal 
business hours at the Environmental 
Protection Agency. Room 2313, JFK 
Federal Bldg., Boston. MA 02203; New 
Hampshire Air Resources Commission. 
Health and Welfare Bldg., Hazen Drive, 
Concord. NH 03301; Public Information 
Re ference Unit. EPA Library. 401 M. 
Street SW.. Washington, D.C. 20460; and 
at the Office of the Federal Register, 

1100 L Street NW, Rm 8401, 

Washington, D.C 20408. 

FOR FURTHER INFORMATION CONTACT: 

Marcia L Spink (617) 223-4868, FTS 223- 

4888. 

SUPPLEMENTARY INFORMATION: On 

November 20,1984 (49 FR 45765), EPA 
published a Notice of Proposed 
Rulemaking (NPR) for the State of New 
Hampshire. The NPR proposed approval 
of revisions to Part (Air) 610 of Chapter 
6no, ' Statewide Permit System” of the 
New Hampshire State Implementation 
Plan (SIP). These revisions amend New 
Hampshire’s regulations for the 
preconstruction permitting of new major 
sources and major modifications in 
n<M.ittainment areas in accordance with 
Part D, sections 172(b)(6) and 173 of the 
Clean Air Act. 

EPA’s rationale for approving them 
were explained in the NPR and will not 
he restated here. No public comments 
were received on the NPR. 

Final Action: 

F.PA is approving revisions submitted 
April 9,1984 and September 10.1984 
amending the New Hampshire SIP 
requirements for the preconstruction 
permitting of new major sources and 
roajor modifications in nonattainment 
ureas. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act. 
Petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by 60 days from today. This 
*ction may not be challenged later in 
proceedings to enforce its requirements. 
(See 307(b)(2).). 


List of Subjects in 40 CFR Part 52 

Air pollution control. Ozone. Sulfur 
oxides. Nitrogen dioxide, Lead. 
Particulate matter. Carbon monoxide. 
Hydrocarbons. Intergovernmental 
relations, and Incorporation by 
reference. 

Authority: Sections 110(a) and 310 (a) of the 
Clean Air Act as amended (42 U.S.C. 7410(a) 
and 7601(a)). 

Note: Incorporation by reference of the 
State lmplemetation Plan for the State of 
New Hampshire was approved by the 
Director of the Federal Register on July 1, 

1982. 

Dated: March 8.1985. 

Lee Thomas, 

Administrator 

PART 52—1 AMENDED] 

Part 52 of Chapter I, Title 40 of the 


[FR Doc. 85-5950 Filed 3-12-65; 8:45 am] 
siLLiNo cooc eeao-sa-M 


40 CFR Part 52 

IA-5-FRL-2794-7) 

Approval and Promulgation of 
Implementation Plans; Wisconsin 

agency: U.S. Environmental Protection 
Agency (USEPA). 

ACTION: Notice of final rulemaking. 

summary: USEPA announces final 
approval of a revision to the Wisconsin 
State Implementation Plan (SIP). The 
revision incorporates Chapter NR 410 of 
the Wisconsin Administrative Code 
(WAC) into the Wisconsin SIP, and 
establishes an air permit fee system for 
Wisconsin. A notice of proposed 
rulemaking on this revision appeared In 
the September 26,1984 (49 FR 37806), 
Federal Register. USEPA’s action is 
based upon a SIP revision request that 
was submitted by the State on May 25, 
1984. This revision meets the 
requirements of section U0(a)(2)(K) of 
the Clean Air Act. and has been adopted 
by the State after reasonable notice and 
public hearing. 

effective DATE: This final rulemaking 
becomes effective on April 1Z 1985. 


Code of Federal Regulations is amended 
as follows: 

Subpart EE—New Hampshire 

1. Section 52.1520, paragraph (c) is 
amended by adding paragraph (34) as 
follows: 

9 52.1520 Identification of plan. 

(c) 

(34) Revisions to Part (Air) 610 of 
Chapter 600, "Statewide Permit System” 
for the preconstruction permitting of 
new major sources and major 
modifications in nonattainment areas 
submitted on April 9.1984 and 
September 10.1984 by the New 
Hampshire Air Resources Commission. 

Z Section 52.1525, is amended by 
adding the following line: 


aooresses: Copies of this revision to 
the Wisconsin SIP are available for 
inspection at: The Office of the Federal 
Register, 1100 L Street NW., Room 8401. 
Washington, D.C 20408. 

Copies of this SIP revision and other 
materials related to this rulemaking are 
available for inspection at the following 
addresses: (It is recommended that you 
telephone Colleen W. Comerford, at 
(312) 886-6034, before visiting the Region 
V Office.) 

U.S. Environmental Protection Agency. 
Region V. Air and Radiation Branch, 
230 South Dearborn Street. Chicago, 
Illinois 60604 

U.S. Environmental Protection Agency, 
Public Information Reference Unit, 401 
M Street SW.. Washington. D C. 20460 
Wisconsin Department of Natural 
Resources. Bureau of Air 
Management, 101 South Webster, 
Madison. Wisconsin 53707 
FOR FURTHER INFORMATION CONTACT! 
Colleen W. Comerford, (312) 888-6034. 
SUPPLEMENTARY INFORMATION.’ 

Background 

In today’s final rulemaking action, 
USEPA is approving a revision to the 
Wisconsin SIP consisting of Chapter NR 
410 of the Wisconsin Administrative 
Code (WAC), Air Permit Fees. This 


9 52.1525 EPA-approved Nsw Hampshire State regulations. 
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revision establishes an air permit fee 
system of Wisconsin, as required by 
section 110(a)(2)(K) of the Clean Air Act 
(Act). Air permit fees will allow 
Wisconsin to recover the costs of 
reviewing and acting upon permit 
applications, as well as the costs of 
implementing and enforcing the terms 
and conditions of such permits. NR 410 
was submitted to USEPA as a SIP 
revision by the State on May 25.1984. 

Under this SIP revision, the air permit 
fees to be charged are as follows: 



USEPA has reviewed this SIP revision 
and has determined that it meets the 
requirements of section 110(a)(2)(K) of 
the Clean Air Act. On September 26, 

1984 (49 FR 37806), USEPA published a 
notice proposing to approve this SIP 
revision. No public comments were 
received on this action. Therefore, 
USEPA is taking final action to approve 
the permit fee rule, NR 410 of the WAC, 
as a revision to the Wisconsin SIP. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act. 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by 60 days from today. This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See Section 307(b)(2).) 

List of Subjects in 40 CFR Part 52 

Air pollution control, Incorporation by 
reference. Ozone. Sulfur oxides. 
Nitrogen dioxide, Lead. Particulate 
matter. Carbon monoxide, 
Hydrocarbons. Intergovernmental 
relations. Incorporation by reference. 

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Wisconsin was approved by the Director of 
the Federal Register on |uly 1.1962. 

This notice is issued under authority 
of sections 110 and 172 of the Clean Air 
Act. as amended (42 U.S.C. 7410 and 
7502). 


Dated March 6.1965. 

Lee Thomas. 

Administrator. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS— 
WISCONSIN 

Title 40 of the Code of Federal 
Regulations. Chapter 1. Part 52 is 
amended as follows: 

Section 52.2570 is amended by adding 
new paragraph (c)(37) as follows: 

$ 52.2570 Identification of plan. 

• • • • • 

(C)--* 

(37) On May 25,1984, the Wisconsin 
Department of Natural Resources 
submitted a permit fee rule, Chapter NR 
410. which establishes air permit 
application fees and air permit 
implementation and enforcement fees, 
as a revision to the SIP. 

• • • • • 

(FR Doc. 85-5951 Filed 3-12-65; 8:45 am| 

BILLING COOC 1560-60-M 


40 CFR Part 180 

(PP 3F2826/R742, PH-FRL 2791-4 J 

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals In 
or on Raw Agricultural Commodities; 
Monourea Sulfuric Acid Adduct 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This rule establishes an 
exemption from the requirement of a 
tolerance for residues of the herbicide 
monourea sulfuric acid adduct in or on 
all raw agricultural commodities. This 
exemption from the requirement of a 
tolerance for residues of the herbicide 
was requested by the Union Oil Co. of 
California. 

EFFECTIVE DATE: Effective on March 13, 
1985. 

address: Written objections, identified 
by the document control number (PP 
3F2826/R742), may be submitted to the: 
Hearing Clerk (A-110), Environmental 
Protection Agency. Rm. 3708. 401 M 
St.. SW.. Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
By mail: Robert J. Taylor. Product 
Manager (PM) 25. Registration 
Division (TS-767C), Environmental 
Protection Agency, 401 M St., SW„ 
Washington. D.C. 20460. 

Office location and telephone number 
Rm. 245. CM *2,1921 Jefferson Davis 


Highway. Arlington, VA 22202. (703- 

557-1800). 

SUPPLEMENTARY INFORMATION: EPA 

issued a notice, published in the Federal 
Register of April 8.1983 (48 FR 15002). 
which announced that the Union Oil Co 
of California, 461 South Boylston St.. Los 
Angeles. CA 90017. had filed pesticide 
petition 3F2826 with the EPA. The 
petition proposed amending 40 CFR 
180.1019 by establishing an exemption 
from the requirement of a tolerance for 
residues of the herbicide monourea 
sulfuric acid adduct in or on all raw 
agricultural commodities. The Agency is 
proposing establishment of 40 CFR 
180.1084 since regulation under 
S 180.1019 is not appropriate. 

No comments were received in 
response to the notice of filing. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicology data 
considered in support of the exemption 
from the requirement of a tolerance 
include an acute oral lethal dose (LDm) 
study in female rats with an LD* of 350 
milligrams (mg)/ki)ogram (kg), and male 
rats with an LD*> of 1,200 mg/kg. an eye 
irritation study, an inhalation study 
(LC«> 10.8 mg/1), and a dermal irritation 
study (29/kg). All other toxicology 
studies and a three-generation 
reproduction study were waived in 
accordance with the provisions of 40 
CFR 162.45(c). The requirement of an 
adequate analytical method has been 
met. The product does not appear to 
present an unacceptable hazard to 
humans, fish, or wrildlifc. 

The pesticide is considered useful for 
the purpose for which the exemption is 
sought. Based on the information cited 
above, the Agency has determined that 
the exemption from the requirement of a 
tolerance will protect the public health 
and is established as set forth below 

Any person adversely affected by this 
regulation may. within 30 days after 
publication of this document in the 
Federal Register, file written objection*, 
with the Hearing Clerk, at the address 
given above. Such objections should 
specify the provisions of the regulation 
deemed objectionable and the grounds 
for the objections. If a hearing is 
requested, the objections must state the 
issues for the hearing and the grounds 
for the objections. A hearing will be 
granted if the objections are supporte d 
by grounds legally sufficient to justify 
the relief sought 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub, L. 96- 
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354. 94 Stat. 1184. 5 U.S.C. 601-612). the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register on May 4.1981 (48 
FR 24950). 

List of Subjects in 40 CFR Pari 180 

Administrative practice and 
p rocedure. Agricultural commodities. 
Pesticides and pests. 

I Sec. 408(d)(2). 68 Slat. 512 (21 U.S.C. 
346a(d)(2») 

Hated: February 28,1985. 

Steven Scbatxow. 

Di motor. Office of Pesticide Programs. 

PART 180—(AMENDED) 

Therefore, 40 CFR 180.1084 is added, 
to read as follows: 

1 180.1084 Monourea sulfuric acid adduct 
Exemption from the requirement of a 

tolerance. 

Monourea sulfuric acid adduct is 
exempted from the requirement of a 
tolerance when used as a herbicide in or 
on all raw agricultural commodities. 

|KK Doc- 85-5445 Filed 3-12-85; 5:45 am) 

IIUING COOC *540-«Mf 


40 CFR Part 180 

IOOOOO./R744; FRL-2795-51 

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals In 
or on Raw Agricultural Commodities; 
Editorial Corrections 

agency: Environmental Protection 
Agency (EPA). 

actio#: Final rule; Correction. 

nummary: This document corrects two 
typographical errors that were 
inadvertently introduced during the 
Automation of the Code of Federal 
Regulations (CFR). 

Affective date: March 13, 1985. 

FURTHER INFORMATION CONTACT: 

luhn A. Richards, Chief, Federal Register 
Suff (TS-788B). Office of Pesticides and 
Toxic Substances, Environmental 
^Section Agency, Rm. E-803, 401 M 
Street SW.. Washington, D.C. (202-382- 
2253 ). 

iuprlementary information: In the 
federal Register of November 25.1971 
(38 FR 22540), EPA added to 40 CFR 
1801001(c) the entry “Sodium 
uioctylsulfo^uccina^;* In the Federal 


Register of September 2.1975 (40 FR 
40161), EPA added to § 180.1001(c) the 
entry “Sodium monoalkyl and dialkyl 
(Cs-Cu) phenoxybenzene disulfonate 
mixtures containing not less than 70 
percent of the monoalkylated product.” 
Inadvertent typographical errors have 
been introduced into these entries In the 
CFR. The entry for “Sodium 
dioctylsulfosuccinate" appears as 
‘"Sodium dioctylsulfosuccinate,” and the 
entry for “Sodium monoalkyl and 
dialkyl (Ct-Ci«) phenoxybenzene 
disulfonate mixtures containing not less 
than 70 percent of the monoalkylated 
product'* appears as “Sodium monoalkyl 
and dialkyl (C.-C l0 ) phenoxybenzene 
disulfonate mixtures containing not less 
than 70 percent of the monoalkylated 
product." This document corrects the 
two typographical errors. 

Dated: March 5.1985. 

Steven Schatzow, 

Director, Office of Pesticide Programs. 

PART 180— [AMENDED) 

Therefore. Part 180 is corrected in 
S 180.1001(c) as follows: 

5 180.1001 Exemptions from the 
requirement of a tolerance. 

• • • • • 

(c) • • • 


»«0f1 mgrwSMi Umft* U«M 


Sodwn dkxt^tuiMuocanato _._ Do 

• • • • • 

Sodun monoa*t< and dMfty —- Da 

prWifybtftMrw <ft*4#orwto rrvturM 
OOHWrwg not k*M than 70 pwcont of 
0* monoamw product 

• • • • • 


• • • • • 

[FR Doc 85-5979 Filed 3-12-85; 8:45 am) 

eHUNO COOC I6KFIO-M 


40 CFR Part 180 
(OPP-300109A; FRL-2795-61 

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals In 
or on Raw Agricultural Commodities; 
N-Methylpyrrolldone; Correction 

agency: Environmental Protection 
Agency (EPA). 

action: Final rule; correction. 

summary: This document corrects the 
final rule on N-methylpyrrolidone that 
was published in the Federal Register of 
January 30,1985. This action is 
necessary to correct the CAS Registry 
No. 

FOR FURTHER INFORMATION CONTACT! 

N. Bhushan Mandava. Registration 


Support and Emergency Response 
Branch. Registration Division (TS-767), 
Environmental Protection Agency, Rm. 
724A, CM*2,1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703- 
557-7700). 

SUPPLEMENTARY INFORMATION: In FR 

Doc. 85-2426, published at page 4212 in 
the Federal Register of January 30.1985, 
the following correction is made: In the 
entry for Af-methylpyrrolidone in 
paragraph (d) of { 100.1001 Exemptions 
from the requirement of a tolerance the 
parenthetical entry “(CAS Reg. No. 120- 
94-5)“ is corrected to read “(CAS Reg. 
No. 872-504) “ 

Dated: March 5.1965. 

Sloven Schatzow. 

Director, Office of Pesticide Programs. 

(FR Doc 85-5978 Filed 3-12-85; 8:45 am) 

Bit LINO COOC ISfC (Id M 


40 CFR Part 180 

[OPP-300110A; FRL-2795-4) 

Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals In 
or on Raw Agricultural Commodities; 
2-Hydroxy-4-N-Octoxybenzophenone 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This rule exempts the inert 
ingredient 2-hydroxy-4-/?- 
octoxybenzophenone from the 
requirement of a tolerance when used us 
a light stabilizer in pesticide 
formulations applied to growing crops 
only. This regulation was requested by 
the American Hoechst Corp. 

EFFECTIVE date: Effective on March 13. 
1985. 

ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency. 401 M 
St„ SW„ Washington. D.C. 204(30. 

FOR FURTHER INFORMATION CONTACT! 

By mail: N. Bhushan Mandava, 
Registration Support and Emergency 
Response Branch, Environmental 
Protection Agency, 401 M St.. SW„ 
Washington. D.C. 20480. 

Office location and telephone number: 
Rm. 716, CM #2,1921 Jefferson Davis 
Highway. Arlington. VA 22202, 703- 
557-7700. 

SUPPLEMENTARY INFORMATION: EPA 

issued a proposed rule, published in the 
Federal Register of January 18,1984 (49 
FR 2296), which announced that the 
American Hoechst Corp., Somerville. NJ 
08878, had requested that 40 CFR 
180.1001(d) be amended by establishing 
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an exemption from the requirement of a 
tolerance for the inert ingredient 2- 
hydroxy-4-/?-octoxybenzophenone when 
used as a light stabilizer in pesticide 
formulations applied to growing crops 
only. 

Inert ingredients are ingredients that 
are not active ingredients as defined in 
40 CFR 182.3(c). and include, but are not 
limited to, the following types of 
ingredients (except when they have a 
pestiddal efficacy of their own): 
Solvents such as water baits such as 
sugar, starches, and meat scraps; dust 
carriers such as talc and clay: fillers: 
wetting and spreading agents: 
propellants in aerosol dispensers; and 
emulsifiers. The term "inert" is not 
intended to imply nontoxisity: the 
ingredient may or may not be 
chemically active. 

In the proposed rule. EPA stated the 
basis for a determination that when 
used in accordance with good 
agricultural practices, this ingredient is 
useful and does not pose a harzard to 
humans or the environment. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The pesticide is considered useful for 
the propose for which the exemption is 
sought. It is concluded that the 
exemption from the requirement of a 
tolerance will protect the public health 
and is established as set forth below. 

Any person adversely affected by this 
regulations may. within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

Ihe Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

(Sec 408(e). 68 Stmt 514 (21 U.S.C 348a(e))) 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated: March 5. 1085. 

Steven Schetzow. 

Director, Office of Pesticide Programs. 

PART 180—{AMENDED) 

Therefore. 40 CFR 180.1001(d) is 
amended by adding and alphabetically 
inserting the inert ingredient as follows: 


§ 180.1001 Exemptions from the 
requirement of a tolerance. 

• • • • • 

Id)’ * ’ 


*Mytvo*y-4w» 

on* (CAS Reg 
No lM3~05~e> 


i 02 pi Uf* 


[FR Due. 85-5980 Filed 3-12-85; 8:45 am] 

BILLING COOt ftMO-60-N 


40 CFR Part 180 
IOPP-300111A; FRL-2795-3J 

Pesticide Programs; Tolerances and 
Exemptions From Tolerances for 
Pesticide Chemicals In or on Raw 
Agricultural Commodities; Dried Grape 
Pomace 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This rule exempts dried grape 
pomace from the requirement of a 
tolerance when used as a solid diluent, 
carrier in pesticide formulations. This 
regulation was requested by the 
Penn wait Corp. 

EFFECTIVE DATE: Effective on March 13. 
1985. 

adoress: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, 401 M 
Street SW.. Washington, D.C. 20400. 

FOR FURTHER INFORMATION CONTACT: 

By mail: N. Bhushan Mandava. 
Registration Support and Emergency 
Response Branch. Environmental 
Protection Agency, 401 M St. SW.. 
Washington, D.C. 20400. 

Office location and telephone number 
Rm. 716, CM *2,1921 Jefferson Davis 
Highway, Arlington, VA 22202. 703- 
557-7700. 

SUPPLEMENTARY INFORMATION: EPA 

issued h proposed rule, published in the 
Federal Register of January 9,1985 (50 
FR 1071), which announced that the 
Penn wait Corp., Philadelphia, PA 19102, 
had requested that 40 CFR 180.1001(c) be 
amended by establishing an exemption 
from the requirement of a tolerance for 
dried grape pomace when used as a 
solid diluent carrier in pesticide 
formulations applied to growing crops or 
to raw agricultural commodities after 
harvest. 

Inert ingredients are ingredients that 
are not active ingredients as defined in 
40 CFR 182.3(c). and include, but are not 


limited to, the following types of 
ingredients (except when they have a 
pestiddal efficacy of their own): 
Solvents such as water baits such as 
sugar, starches, and meat scraps: dust 
carriers such as talc and clay: fillers: 
wetting and spreading agents; 
propellants in aerosol dispensers; and 
emulsifiers. The term "inert" is not 
intended to imply nontoxidty; the 
ingredient may or may not be 
chemically active. 

In the proposed rule, EPA stated the 
basis for a determination that when 
used in accordance with good 
agricultural practices, this ingredient is 
useful and does not pose a hazard to 
humans or the environment. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The pesticide is considered useful for 
the purpose for which the exemption is 
sought. It is concluded that the 
exemption from the requirement of a 
tolerance will protect the public health 
and is established as set forth below. 

Any person adversely affected by this 
regulation may. within 30 days after 
publication of Ihis notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests, 

(Sec. 408(e). 08 Star 514 (21 U.S.C. 348a(e)) 

Dated: March 5.1985. 

Steven Schatxow, 

Director Office of Pesticide Programs. 

PART 180— (AMENDED) 

Therefore, 40 CFR 180.1001(c) is 
amended by adding and alphabetically 
inserting the inert ingredient as follows: 

}180.1001 Exemptions from the 
requirement of a tolerance. 

• • • • * 

(C) • • • 
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|KK Doc. 85-5976 Filed 3-12-85; 8:45 am] 

n UNO COOC 


40 CFR Part 228 

IOWFRL-2796-1] 

Ocean Dumping; Interim Final 
Designation of Site 

AGENCY: Environmental Protection 

Agency (EPA). 

action: Interim final rale. 

summary: EPA today designates the 
existing dredged material disposal site 
located adjacent to the San Francisco 
main ship channel as an EPA approved 
ocean dumping site for the dumping of 
dredged material. This action is 
necessary to provide an acceptable 
ocean dumping site for the current and 
future disposal of dredged material 
resulting from the annual dredging of the 
San Francisco main ship channel. EPA is 
promulgating this designation as an 
interim final rule to give the public an 
opportunity to comment on a change to 
the Hite restriction made after the dose 
of the comment period. 
dates: This site designation shall 
become effective on April 12.1985. 
Comments must be submitted no later 
than April 12, 1985. 

aooresscs: The file supporting this 
final designation is available for public 
inspection at the following locations: 

EPA Public Information Reference Unit 
(PIRU), Room 2904 (rear), 401 M Street 
Southwest. Washington. DC 
EPA Region IX, 215 Fremont Street, San 
Francisco, California 

*0R FURTHER INFORMATION CONTACT: 

Mr Paul pan. Chief, Environmental 
Analysis Branch (WH-546). EPA, 
Washington. DC 20160. 202/75WJ231. 

supplementary information: 

A Background 

Action 102(c) of the Marine 
| Protection. Research, and Sanctuaries 
Act of 1972. as amended, 23 U.S.C. 1401 
*t $eq ( ‘the Act"). gives the 
Administrator of EPA the authority to 
Agnate sites where ocean dumping 
be permitted. On September 19, 

1 the Administrator delegated the 
j authority to designate ocean dumping 
JJJ** lo the Assistant Administrator for 
| Water and Waste Manngment, now the 


Assistant Administrator for Water. This 
site designation is being made pursuant 
to that authority. 

The EPA Ocean Dumping Regulations 
(40 CFR Chapter l. Subchapter H, 

§ 228.4) state that ocean dumping sites 
will be designated by promulgation in 
accordance with Part 228. A list of 
"Approved Interim and Final Ocean 
Dumping Sites" was published on 
January 11.1977 (42 FR 2461 et seq.) and 
was extended on February 7.1983 (48 FR 
5557 et seq.). That list established the 
San Francisco Channel Bar site as an 
interim site and extended its period of 
use until fanuary 31,1984. The interim 
designation of this site was further 
extended to (anuary 31.1985, on March 
9.1984 (49 FR 8923 et seq.), in order to 
provide a site necessary for the disposal 
of dredged material from the San 
Francisco area until such time as 
rulemaking for an ocean disposal site for 
continuing use can be completed. 

B. EIS Development 

EPA has prepared an Environmental 
Impact Statement (EIS) in accordance 
with EPA's Statement of Policy for 
Voluntary Preparation of EJS s (39 FR 
16186, May 7. 1974: 39 FR 37119. October 
21.1974). On November 28,1980. a 
notice of availability of the draft EIS for 
public review and comment was 
published in the Federal Register. This 
draft EIS envisioned restricting site use 
to dredged material that was composed 
"predominantly of sand, gravel, rock, or 
any other naturally occurring bottom 
sediment" from an urea of high wave 
energy, and to compatible dredged 
materia] "for beach nourishment or 
restoration.'* * (40 CFR 227.13(b).) A 
revised draft of the San Francisco 
Channel Bar EIS was subsequently 
issued recommending that disposal be 
allowed of other dredged material found 
environmentally acceptable for ocean 
disposal after testing as outlined at 40 
CFR 227.13. As recommended by the 
revised draft EIS. the quantity and 
acceptability of material for ocean 
disposal at this site would be considered 
by EPA and the Corps of Engineers on a 
case by-case basis within each project 
EIS or permit application evaluation. 

On February 28,1982. a notice of the 
availability of the revised draft EIS for 
public review and comment was 
published in the Federal Register (47 FR 
8402). Ibe public comment period on 
this revised draft EIS closed April 12, 
1982. On September 10.1982, a notice of 
availability of the final EiS for public 
review and comment was published in 
the Federal Register (47 FR 39888). The 
public comment period on the final EIS 
closed October 12,1982. This document 
is available for public inspection at the 


addresses given above and is 
summarized in the following paragraphs. 

The final EIS discusses the need for 
the action and examines ocean disposal 
site alternatives to the proposed action. 
The EIS presents the information needed 
to evaluate the suitability of ocean 
disposal areas for final designation for 
continuing use and is based on one of a 
series of disposal site environmental 
studies. The environmental studies and 
site designation process are being 
conducted in accordance with the 
requirements of the Act, the Ocean 
Dumping Regulations, and other 
applicable Federal environmental 
legislation. 

C. Site Designation 

On August 29.1984, EPA proposed 
designation of this site for the 
continuing disposal of dredged materials 
from the entrance of the San Francisco 
main ship channel and other dredged 
materials meeting the requirements of 40 
CTO 227.13 (49 FR 34248). The public 
comment period expired on October 15. 
1984. No comments were received on the 
proposed rule. 

The entrance to San Francisco Bay is 
through the Gulf of the Farallones and 
the narrow Golden Gate. The Gulf 
extends from Point San Pedro on the 
south for 34 miles to Point Reyes on the 
north and has a greatest width of 23 
miles from the Farallon Islands on the 
west to the mainland. 

The location of the dredged material 
disposal site is three nautical miles west 
of the San Francisco Peninsula and one 
nautical mile south of. and running 
parallel to, the San Francisco main ship 
channel. It is a rectangular area, 4.572 x 
914 meters, with comer coordinates as 
follows: 

37*44*55° N.. 122*3718° W.; 

37*45'SS° N.. 122*34*24° W.; 

37*44*24° N.. 122*37 08° W.; 

37*4515° N.. 122*34 12° W. 

The site lies with its long axis at right 
angles to the San Francisco Channel 
Bar. Water depths within the site range 
from 14.3 meters in the southwest and 
northeast comers to 11 meters in the 
center. Historically, the site has received 
an annual volume of dredged material 
ranging from 950,000 cubic yards to 
1,500,000 cubic yards. 

Most of the dredged materials 
proposed for ocean disposal will be 
from required dredging operations at the 
entrance of the San Francisco main ship 
channel which is composed primarily of 
sand having grain sizes compatible with 
naturally occurring sediments at the 
disposal site and containing 
approximately 5 percent of particles 
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having grain sizes finer than that 
normally attributed to very fine sand 
(.075 millimeters). Other dredged 
materials meeting the requirements of 40 
CFR 227.13 but having smaller grain 
sizes may be dumped at this site only 
upon completion of an appropriate case- 
by-case evaluation by the Corps and 
EPA of the impact of such material on 
the site which demonstrates that such 
impact will be acceptable. Maximum 
quantities of dredged materials to be 
disposed at this site are to be 
determined by the permitting authority. 

The proposed site designation would 
have allowed disposal of other dredged 
materials if a case-by-case evaluation 
shotved not only that the materials 
would have acceptable impacts, but also 
that they would be compatible with 
natural sediments at the site and would 
contain no more than 5 percent of 
particles with grain sizes finer than .075 
millimeters. Just prior to proposal, 
however, the Corps of Engineers 
requested EPA to delete the specific 
references to compatibility and grain 
size. The Corps and EPA agreed that the 
general requirement for a case-by-case 
evaluation would adequately protect the 
site because it would prohibit disposal 
of materials found to be incompatible 
with natural sediments or to have 
unacceptable grain sizes. Moreover, it 
w'as consistent with both the revised 
draft FJS and final EIS. neither of which 
recommended specific restrictions on 
the amount of fine-gained particles. 

EPA agreed to remove the more 
specific restrictions to the proposed 
designation, but inadvertently published 
the proposal without deleting the 
appropriate language. To expedite the 
designation of this site, EPA is 
promulgating today the restriction that it 
intended to propose. However, to give 
the public a chance to comment on the 
precise wording of the restriction. EPA 
is promulgating the designation as an 
interim final rule. EPA will consider ail 
comments submitted within 30 days of 
the publication of this notice. 

D. Regulatory Requirements 

Five general criteria are used in the 
selection and approv al for continuing 
use of ocean disposal sites. Sites are 
selected so as to minimize interference 
with other marine activities, to keep any 
temporary perturbations from the 
dumping from causing impacts outside 
the disposal site, and to permit effective 
monitoring to detect any adverse 
impacts at an early stage. Where 
feasible, locations off the Continental 
Shelf are chosen, if at any time disposal 
operations at a site cause unacceptable 
adverse impacts, further use of the site 
will be restricted or terminated. These 


general criteria are set forth in l 228.5 of 
the EPA Ocean Dumping Regulations, 
and $ 228.8 lists 11 specific factors used 
in evaluating a proposed disposal site to 
assure that the general criteria are met. 

The existing San Francisco Channel 
Bar dredged material disposal site 
satisfies the five general criteria for 
continuing use. As discussed below 
under the 11 specific factors considered 
in determining compliance with these 
criteria, use of the site does not interfere 
with other marine activities, studies 
have shown the dumping at the site has 
not caused impacts outside the disposal 
site, and the site is in a location where 
effective monitoring is feasible. This site 
is not off the Continental Shelf: 
however, there are minimal 
environmental risks associated with use 
of the existing site, and use of an off-the- 
Shelf site would increase difficulty of 
monitoring and increase costs of 
disposal without a corresponding 
environmental benefit. 

EPA established the 11 specific 
factors in S 228 8 to constitute an 
environmental assessment of the impact 
of the site for disposal. The criteria are 
used to make critical comparisons 
belween the alternative sites and are 
the bases for final site selection. The 
characteristics of the existing site are 
reviewed below in terms of these 11 
criteria. 

1. Geographical position, depth of 
water, bottom topography and distance 
from coast [40 CFR 228.8(a)(1).) 

The site is approximately a rectangle, 
4,572 x 914 meters. Its comer 
coordinates are given above. Water 
depth ranges from 11 to 14.3 meters. The 
only prominent features on the sea floor 
are sand ripples. 

2. Location in relation to breeding, 
spawning, nursery, feeding, or passage 
areas of living resources in adult or 
juvenile phases. [40 CFR 228.6(a)(2).] 

Many species of fish and 
invertebrates spawn throughout the Gulf 
of the Farallones or within areas in the 
Gulf where they occur as adults: nursery 
areas are similarly distributed. 

However, few spawning of nursery 
grounds have been identified in the Gulf 
because the areas used for these 
purposes are usually widespread and 
indistinct from the general habitat of a 
given species. Thus the site may serve 
as an established, though minor, portion 
of the range for these activities. 

juvenile Dungeness crabs may occur 
in the site during disposal operations. 
Crabs are highly motile, however, and 
studies of behavior of the species as 
discussed in the EIS show that they 
should have little difficulty escaping the 
thin layer of sand or finer grained 


material deposited during disposal 
operations. Fine grained dr highly 
cohesive material if deposited so as to 
form thick layers could possibly 
immobilize the crabs. However, as noted 
in the discussion under factor 8. the 
currents at this site are such that 
mounding which could create thick 
layers does not occur. 

Salmon migrate through the Golden 
Gate during spring in order to spawn 
and may pass through the site. Salmon 
migrating into the Bay during disposal 
operations would be diverted from the 
site but would not be prevented from 
entering the Golden Gate. The site may 
also be used as a springtime spawning 
area by English sole, and juveniles of 
English sole, sanddabs. and California 
halibut may he found there. 

Considering the extent of the region in 
which spawning and nursery areas 
occur, disposal of dredged material at 
this site presents no significant threat to 
reproducing populations of fishes. The 
limited area of the disposal site and the 
infrequency of disposal operations 
minimize the direct exposure of these 
species to dredged material. Spawning 
occurs in the spring, while the annual 
dredging and disposal operations have 
been historically conducted between 
November and January. Under optimal 
weather conditions, the entire disposal 
cycle is completed in one month. 

3. Location in relation to beaches and 
other amenity areas. (40 CFR 
228.6(a)(3).] 

The site is approximately 3 nautical 
miles from the San Francisco coastline 
The beaches in this region are 
undeveloped and experience light to 
moderate public use. The location of the 
present interim site was chosen by the 
Corps of Engineers in 1972 partly in 
anticipation that the sand disposed of at 
the site would build up eroding beaches 
south of the site. 

4. Types and quantities of wastes 
proposed to be disposed of, and 
proposed methods of release, including 
methods of packing the waste, if any. 

[40 CFR 228.8(a)(4).] 

Dredged material from the entrance of 
the main ship channel is the only 
material currently disposed at the site 
and is excluded from further testing in 
compliance with 40 CFR 227.13(b)(1). 
This material is composed primarily of 
fine- and medium-grained sands, 
essentially identical to the material at 
the site. Historically, annual volumes 
have ranged from 950,000 cubic yards to 
1.500,000 cubic yards. 

Other dredged material meeting the 
requirements of 40 CFR 227.13 but 
having smaller grain sizes may be 
dumped at this site only upon 
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completion of an appropriate case-by- 
case evaluation of the impact of such 
material on the site which demonstrates 
that such impact will be acceptable. 

The dredged materia) is presently 
transported by a hopper dredge 
equipped with subsurface release 
: hanisms. None of the material is 
packaged in any manner. EPA is not 
aware of any plans to change the 
method of release. 

5. Feasibility of surveillance and 
monitoring . (40 CFR 228.6(a)(5).] 

The optimum surveillance range of the 
United States Coast Guard Vessel 
Traffic Service (VTS) is 18 nautical 
miles from Point Bonita. Thus, the site is 
well within radar range, and 
surveillance would not be difficult. 
.Monitoring is feasible at the site. 

Monitoring by the Corps of Engineers. 
EPA. and permittees will continue for as 
long as the site is used. Periodic reports 
of the monitoring operations will be 
made available to interested persons 
upon request. If evidence of significant 
adverse environmental effects is found, 
notice of availability of reports on such 
fin lings and proposed actions will be 
published in the Federal Register. 

6 Dispersal\ horizontal transport and 
vertical mixing characteristics of the 
orvu. including prevailing current 
direction and velocity . if iny. (40 CFR 
228 6(a)(6). | 

Strong tidal currents are the dominant 
mfluence on water movement at the site 
and in the adjacent areas. The mean 
direction of the current alternates with 
the tidal cycle, between southwest and 
northeast, and the net water movement 

to the southwest. Average current 
velocity is less than 1 knot 

Dredged materia) dumped at the site 
quickly reaches the bottom but is widely 
dispersed in the process by the strong 
currents, so that no mounding takes 
place, The settled material forms a 
uniform bottom layer with an average 
thickness of two inches. 

Long-term sediment transport 
oscillates between inshore and offshore 
movements, and the site is located in an 
urea of the California coastline which 
exhibits limited net littoral transport. 
Inus, the majority of dredged material 
dumped at the site would exhibit some 
mediatory local movement but would 
Remain within the region of the site. The 
dredged material acceptable for 
disposal at the site is simitar to the 
^tural sediments of this site, and any 
j r ansport of the material past the actual 
^undaries of the disposal site would 
not be a matter of concern, particularly 
•dice the benthic fauna throughout the 
ar * d are adapted to continuing natural 
J^liment movement. In addition, any net 
bttoral transport of the material toward 


shorelines would assist in building up 
eroding beaches. 

7. Existence and effects of current and 
previous discharges and dumping in the 
area (including cumulative effects). [40 
CFR 228.8(a)(7).] 

The majority of the benthic fauna at 
the site are motile and able to withstand 
temporary burial. Any fish in the site 
vicinity would not be significantly 
affected by the transient post-disposal 
effects, such as the turbidity plume, and 
could escape by swimming away from 
the site. The Corps of Engineers 
concluded that there is little chance that 
disposal of dredged material at the site 
has any long-term adverse effect on the 
indigenous biological community of the 
Bar. Based on review of the information 
provided to EPA by the Corps of 
Engineers and other data reported in the 
E1S on the site, EPA agrees with the 
Corps* conclusions. 

a Interference with shipping, fishing, 
recreation, mineral extraction . 
desalination , fish and shellfish culture , 
areas of special scientific importance 
and other legitimate uses of the ocean. 
(40 CFR 228.0(a)(8).) 

Extensive shipping, fishing, and 
recreational activities take place in the 
Gulf of the Farallones throughout the 
year. Past disposal of dredged material 
at the site and at other nearby disposal 
sites has never interfered with these 
activities. 

9. The existing water quality and 
ecology of the site as determined by 
available data or by trend assessment 
or baseline surveys . [40 CFR 228.6(a)(9).] 

Water quality at the site is influenced 
by San Francisco Bay and entrained 
ocean waters. The Corps of Engineers 
monitored water quality at the site 
following dredged material disposal in 
1974 and observed that effects on 
salinity, pH, dissolved oxygen, and 
turbidity were either nonexistent or 
dissipated within several minutes. They 
noted that water ebbing from San 
Francisco Bay increased turbidity at the 
site more significantly than the disposal 
operations. 

The material dredged from the main 
ship channel is nearly identical in silt 
content to the natural sediments of the 
site. Thus, the dredged material from the 
entrance channel would not 
substantially alter the natural sediments 
to which the endemic fauna are adapted, 
and a change in the benthic ecology by 
such effect is precluded. Large amounts 
of fine-grained or cohesive material from 
other areas, disposed in a relatively 
short period of time, could change the 
grain size composition of the site. 
However, because of the high energy 
nature of the site, the small amounts of 
these materials disposed over an 


extended period as part of 
predominantly sand dredged material 
would not be expected to materially 
change the grain size composition of the 
sites. 

10. Potentiality for the development or 
recruitment of nuisance species in the 
disposal site. (40 CFR 228.6(a)(10).] 

Nuisance species are rare in open 
coastal waters. The dynamic natures of 
many features of the marine 
environment seem to disrupt conditions 
which favor nuisance species. Physical 
impact of dredged material disposal 
alone is unlikely to promote nuisance 
species at the site. At the existing site, 
the naturally occurring sediments would 
not be significantly altered by the 
disposal of dredged material, and the 
original inhabitants of the site would 
quickly recolonize the impact area. 

11. Existence at or in close proximity 
to the site of any significant natural or 
cultural features of historical 
importance. [40 CFR 228.6(a)(ll).] 

The Bureau of Land Management 
(BLM) maintains an inventory of cultural 
and historic resources for the Pacific 
Coast, including offshore areas. Based 
on this inventory. BLM mapped 
shipwreck zones for the Gulf of the 
Farallones. The site is in an area 
classified as Zone 2 (cluster of at least 
three shipwrecks within five nautical 
miles or a single shipwreck within one 
nautical mile). The National Maritime 
Museum in San Francisco determined 
that the only areas to be excluded from 
dredged material disposal by reason of 
shipwrecks with historical interest are 
Drake's Bay and the waters off 
Tennessee Cove in Marin County. 
Neither of these areas would be 
affected. No other natural or cultural 
features of historical importance exist at 
or near the site. 

E. Action 

The existing site is compatible with 
the criteria used for site evaluation. EPA 
considered whether it would be 
preferable to designate a different site 
and evaluuted three others areas: An 
inshore area, a mid-shelf area, and a 
shelf-break (i.e., off the edge of the 
Continental Shelf) area. For the 
following reasons. EPA has determined 
that the existing site is the preferable 
site for the disposal of dredged material. 
These factors are discussed in greater 
detail in the EIS. 

Sediment dredged from the main ship 
channel is nearly identical to the naturul 
sediment of the site in grain size; thus, 
the suitability of site sediments for the 
existing types of fauna found in and 
around the site, or the inshore site, 
would not be altered. 
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The benthic fauna at the existing and 
inshore sites are more resistent to burial 
than those at the mid-shelf and shelf- 
break sites. 

The impact on fisheries would be 
minimized by use of the existing or 
inshore sites. While even a total loss of 
existing feeding grounds at (he mid-shelf 
and shelf-break sites would be 
insignificant in comparison to the total 
feeding area available in the Gulf of the 
Farullones, such a negative impact can 
be avoided by designating either the 
existing site or the inshore site. Since 
the existing site has been historically 
used and the alternative sites offer no 
advantages from an environmental 
perspective, and since the mid-shelf and 
shelf-break sites have the potential for 
greater adverse effects. EPA is giving 
the existing site interim final 
designation. 

The final EIS includes the Agency's 
assessment of the six comments 
received during the comment period on 
the revised draft EIS. Comments 
correcting facts presented in the revised 
draft EIS were incorporated in the text 
and the changes noted in the final EIS. 
Specific comments which could not be 
appropriately treated as text changes 
were responded to point-by point in the 
final EIS, following the letters of 
comment. Two comments were received 
on the final EiS. One corhment was that 
the concerns expressed on the draft EIS 
had been satisfactorily addressed. In the 
other comment, the National Marine 
Fisheries Service (NMFS) recommended 
thut the channel bar site not be used for 
disposal of fine-grained material until an 
analysis is completed which can 
document that disposal of such material 
would not significantly impacti)iota at 
the site. EPA believes that the dredged 
material resulting from the operation 
und maintenance of existing channels 
would be sandy materia) which would 
be compatible with the natural 
sediments of the disposal site. This may 
include dredged material from the main 
ship channel itself which may be 
excluded from further testing, and 
dredged material from other areas which 
has been tested and found 
environmentally acceptable under 
$ 227.13 and has grain sizes compatible 
with the natural sediments at the site. 

The data presently available are not 
adequate to assess the impact of the 
disposal of fme-gniined material at the 
proposed site. Dredged material meeting 
the requirements of 40 CFR 227.13 but 


having smaller grain sizes may be 
dumped at this site only upon 
completion of an appropriate case-by¬ 
case evaluation of the impact of such 
material on the site which demonstrates 
that such impact will be acceptable. 

Based on the information reported in 
the EIS. EPA is designating the existing 
San Francisco Channel Bar site for 
continuing use for the ocean disposal of 
specified dredged material where the 
applicant has demonstrated compliance 
with EPA’s ocean dumping criteria. The 
EIS is available for inspection at the 
addresses given above. 

The designation of the existing San 
Francisco Channel Bar dredged material 
disposal site as a EPA Approved Ocean 
Dumping Site is being published as 
interim final rulemaking for the reasons 
explained above. Management authority 
of this site is now delegated to the 
Regional Administrator of EPA Region 
IX. 

It should be emphasized that, if an 
ocean dumping site is designated, such a 
site designation does not constitute or 
imply EPA's approval of actual disposal 
of materials at sea. Before ocean 
dumping of dredged material at the site 
may commence, the Corps of Engineers 
must evaluate a permit application 
according to EPA’s ocean dumping 
criteria. If a Federal project is involved, 
the Corps must also evaluate the 
proposed dumping in accordance with 
those criteria. In either case. EPA has 
the right to disapprove the actual 
dumping, if it determines that 
environmental concerns under the Act 
have not been met 

F. Regulatory Assessments 

Under the Regulatory Flexibility Act. 
EPA is required to perform a Regulatory 
Flexibility' Analysis for all rules which 
may have a significant impact on a 
substantial number of small entities. 

EPA has determined that this action will 
not have a significant impact on small 
entities since the site designation will 
only have the effect of providing a 
disposal option for dredged material. 
Consequently, this action docs not 
necessitate preparation of a Regulatory 
Flexibility Analysis. 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major’* and therefore subject to the 
requirement of a Regulator)' Impact 
Analysis. This action will not result in 
an annual effect on the economy of $100 
million or more or cause any of the other 
effects which would result in its being 
classified by the Executive Order as a 


“major” rule. Consequently, this rule 
does not necessitate preparation of a 
Regulatory Impact Analysis. 

This rule does not contain any 
information collection requirements 
subject to Office of Management and 
Budget review under the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq. 

List of Subjects in 40 CFR Part 228 
Water pollution control. 

Authority: 33 U.S.C. sections 1412 and 1418 
Dated: March 7.1085. 

Henry L Longest 11, 

Acting Assistant Administrator for Water 

PART 228—I AMENDED! 

In consideration of the foregoing. 
Subchapter H of Chapter 1 of Title 40 is 
amended by removing paragraph (J). the 
San Francisco Channel Bar Dredged 
Material Disposal Site, from paragraph 
(a)(l)(i) of i 228.12 and adding to 
i 228.12(b) an ocean dumping site for 
Region IX as follows: 

§ 22S. 12 Delegation of management 
authority for ocean dumping trie*. 

• • • • • 

(b] • • • 

(22) San Francisco Channel Bar 
Dredged Material Site—Region IX. 

Location: 37*45'55 # N. 12T37T8* W; 
37*45’45" N, 122*34 24' W; 37*44 24" N, 
122*38*06" W: 37*4515" N. 122*34T2' W 
Size: 4.572 x 914 meters. 

Depth: Ranges from 11 to 14.3 meters 
Primary Use: Dredged material. 

Period of Use: Continuing use. 
Restriction: Disposal shall be limited 
to material from required dredging 
operations at the entrance of the San 
Francisco main ship channel which is 
composed primarily of sand having 
grain sizes compatible with naturally 
occurring sediments at the disposal site 
and containing approximately 5 percent 
of particles having grain sizes finer than 
that normally attributed to very fine 
sand (0.75 millimeter). Other dredged 
materials meeting the requirements of 40 
CFR 227.13 but having smaller grain 
rizes may be dumped at this site only 
upon completion of an appropriate case 
by-case evaluation of the impact of such 
material on the site which demonstrates 
that such impact w'iil be acceptable 

(FR Doc. 85-5949 Filed 3-12-85; 8 45 am| 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 
42 CFR Parts 435,436, 440 and 441 
[BERC-182-F] 

Medicaid Program; Home and 
Community-Based Services 

agency: Health Care Financing 
A 1 ministration (HCFA). HHS. 

action: Final rule. 

summary: This rule amends Ihe interim 
final Medicaid regulations published on 
October 1,1901 that implemented 
section 2170 of the Omnibus Budget 
Reconciliation Act of 1981. The 
regulations permit States to offer, under 
a Secretarial waiver, a wide array of 
home and community-based services 
that an individual may need to avoid 
institutionalization. These final 
regulations: (1) Provide that certain 
facilities must meet standards, including 
those established under section 1618(el 
of the Soda) Security Act if waiver 
services are to be provided in the 
facilities. (2) revise the equation that 
States must use to determine the cost' 
effectiveness of their waiver programs, 
(3) clarify that these services are 
available, at a State's option, to both 
medically needy individuals and 
categorically needy individuals, (4) 
provide that all recipients who are 
eligible under a special income level will 
have their post-eligibility income treated 
in a comparable manner, (5) revise some 
aspects of the assurances and the 
d Humentatfon that States must provide 
in their waiver requests. (6) revise the 
effective date of an approved waiver, (7) 
established a federal financial 
participation (FFP) limit for 
expenditures for home and community- 
bdsed services, and (8) specify the 
Hearings procedures that apply to 
Waiver terminations. 

EFFECTIVE DATE: April 12. 1985. 

However, in S 441.304(a) the change 
specifying the effective date of an 
approved waiver is effective September 
9 * 1985 . In { 441.303(g), the change 
requiring an independent assessment of 

* vsulver applies only to waiver requests 
and requests for extensions that are 
Reived after April 12,1985. In 

• 441 301(b)(6). the change requiring 
Stales to submit individual waiver 
^quests for each target group applies 
°nl> to new waiver requests that are 
reived after April 12,1985. Finally, the 
provisions discussed in section IV. of 
Je preamble. Applicability of 

ulatfon Changes , have other 


effective dates as specified in section 
IV. 

FOR FURTHER INFORMATION CONTACT. 
Robert Wren, (301) 694-9601. 
SUPPLEMENTARY INFORMATION: 

I. Background 

On October 1.1981. we published an 
interim final rule with a comment period 
(46 FR 46532) Implementing the 
provisions of section 2176 of Pub. L 97- 
35, the Omnibus Budget Reconciliation 
Act of 1981. Those regulations 
established a waiver program under 
which States are reimbursed for 
providing home and community-based 
services to individuals who would 
otherwise require the level of care 
provided in a skilled nursing facility 
(SNF) or intermediate care facility (ICF). 

II. Statutory Amendments 

Section 2176 added a new section 
1915(c) to the Social Security Act (Act) 
that authorizes the Secretary to waive 
certain Medicaid statutory requirements 
to allow a State to cover a broad array 
of home and community-based services 
provided to individuals as an alternative 
to institutionalization. It also provides 
that the Secretary may not approve the 
State's request for a waiver unless the 
State, at a minimum, provides 
satisfactory assurances to the Secretary 
that: 

1. Necessary safeguards (including 
adequate standards for provider 
participation) have been taken to 
protect the health and wetfare of 
beneficiaries provided services under 
the waiver and to assure financial 
accountability for funds spent for the 
services; 

2. The State will provide for an 
evaluation of the need for the inpatient 
services for individuals who are entitled 
to and who may require the level of care 
provided in an SNF or ICF under the 
State plan: and who may be eligible for 
care under the home and community- 
based waiver; 

3. Any individuals who are 
determined to be likely to require the 
level of care provided in an SNF or ICF 
are informed of the feasible alternatives 
available under tbe waiver, and are 
given the choice of the inpatient services 
or the alternative non institutional 
services; 

4. The average per capita expenditure 
estimated by the State in any fiscal year 
for medical assistance provided to these 
individuals under the waiver does not 
exceed the average per capita 
expenditure that the State reasonably 
estimates would have been made in that 
fiscal year for these individuals if the 
waiver had not been granted: and 

5. The State will provide to the 
Secretary annually, consistent with a 


data collection plan designed by the 
Secretary, information on the impact of 
the waiver on the type and amount of 
medical assistance provided under Ihe 
State plan and on the health and welfare 
of its beneficiaries. 

Additionally, the law specifically 
provides that a waiver granted under 
section 1915(c) of the Act may include a 
waiver of the requirements of sections 
1902(a) (1) and (10) of the Act. Under 
section 1902(a)(1) of the Act, a State 
plan for medical assistance must be in 
effect throughout the State. Section 
1902(a)(10) of the Act, as amended by 
section 2171 of Pub. L 97-35 and section 
137(b)(7) of Pub. L 97-248. the Tax 
Equit y and Fiscal Responsibility Act of 
1982 (TEFRA). sets forth certain 
Medicaid eligibility and service 
coverage requirements. It requires the 
plan to provide the same services (in 
amount, duration, and scope) to all 
categorically needy individuals: and 
also requires that the services available 
to the categorically needy are not less in 
amount, duration, and scope than those 
available to medically needy 
beneficiaries. Under the waiver, home 
and community-based services do not 
have to be provided throughout the 
State. Also, a State can choose to 
provide home and community-based 
services to a limited group of eiigibles, 
such as the developmental disabled. 
The State is not required to provide the 
services to all eligible individuals who 
require an ICF or SNF level of care. 

Waivers granted under section 1915(c) 
of the Act are for an initial term of three 
years and may be extended for 
additional three-year periods. The 
Secretary may approve waiver 
extensions if a State requests an 
extension, the extension request meets 
the waiver requirements for the 
extended period, and the Secretary 
determines that the State met all the 
assurances discussed above for the full 
three years of the initial waiver. Section 
1915(d) of the Act as added by section 

2175 of Pub. L 97-35 and redesignated 
as section 1915(e) of the Act by section 

2176 of Pub. L 97-35. provides that the 
Secretary shall monitor the 
implementation of the waivers granted 
to determine if the requirements of the 
waivers are being met. After giving the 
State notice and an opportunity for a 
hearing, the Secretary will terminate 
any waivers for noncorapliance with the 
requirements. 

Under the waiver, the State may 
exclude those individuals for whom 
there is a reasonable expectation that 
home and community-based services 
would be more expensive than the 
Medicaid services the individual would 
otherwise receive. 
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A waiver will also allow a State to 
provide for such services as case 
management, homemaker, home health 
aide, personal care, adult day health, 
habilitation. and respite care, and other 
services requested by the State and 
approved by the Secretary. The services 
must be consistent with plans of care 
that are subject to the State's approval. 

Section 137(b)(7) of TKFRA added a 
new section 1902(a)(10)(A)(ii)[VI) to the 
Act that authorizes optional categorical 
eligibility to Individuals who would be 
eligible under the State plan if they were 
in a medical institution and who would 
require the level of care provided in a 
hospital, skilled nursing facility or 
intermediate care facility but for the 
provision of home and community-based 
serv ices described in section 1915(c) of 
the Act. the cost of which could be 
reimbursed under the State plan. Under 
this option, individuals must receive 
home and community-based services 
under a section 1915(c) waiver. 

The report of the Conference 
Committee on Pub. L. 97-248 states that 
'The conference agreement makes 
explicit current law related to coverage 
of the optional categorically needy, as 
reflected in current regulations at 42 
CFR 435.210 et seq. The conferees do not 
intend any change in current law 
through this recodification" (H R. Report 
No. 97-760, p. 441). We have made 
technical revisions to the provisions of 
§ 435.232, "Individuals receiving home 
and community-based services", and 
redesignated that section to reflect this 
statutory provision and to clarify that all 
categorically and medically needy 
recipients who would be eligible for 
Medicaid if institutionalized and who 
would otherwise require 
institutionalization, are eligible for 
services under this waiver. (See section 
HI. Regulation Changes) 

III. Regulation Changes 

We received 32 comments on the 
interim final rule. We have considered 
those comments (discussed in detail in 
Section VI, Public Comments ) and are 
making the following changes to the 
interim final rule. 

A. Application of Section 1610(e) of the 
Act to Waivers 

We are amending § 441.302(a) of the 
regulations to provide that board and 
care facilities must meet the standards 
established under section 1616(e) of the 
Act. if any waiver services are to be 
furnished in those facilities. Section 
1616(e) of the Act commonly referred to 
as the Keys amendment, requires States 
to establish and enforce safety and 
related standards for institutions, foster 
homes, or group living arrangements 


where a significant number of 
Supplemental Security Income (SSI) 
recipients arc residing, or are likely to 
reside. This amendment was enacted on 
October 20,1976 by section 505(d) of 
Pub. L. 94-566 as a result of concern 
over a series of fires in board and care 
facilities throughout the country. It 
became effective on October 1,1977. 

Section 1915(c) of the Act explicitly 
requires that a waiver may be approved 
only if the State provides us with 
satisfactory assurance that necessary 
safeguards have been taken to protect 
the health and welfare of the 
beneficiaries receiving the services. We 
received many public comments 
suggesting tighter standards, including a 
suggestion to devise national health and 
safety standards. While we remain 
committed to the principle of providing 
States with maximum flexibility, we 
also agree with the public comments 
suggesting the necessity of additional 
health and safety assurances. 
Accordingly, we have included the 
provision that States meet the 
requirements of section 1616(e) of the 
Act when home and community-based 
services are provided in facilities 
subject to the provisions of section 
1616(e) of the Act. We believe this will 
assure some of the additional protection 
that wc and the public believe is 
necessary. Since the requirement for 
Keys amendment certification has been 
in effect since 1977, we do not believe 
that we are imposing an undue burden 
on the States. Therefore. HCFA will not 
approve any waiver request where 
waiver services will be provided in 
facilities that are covered by section 
1616(e) of the Act, unless the State 
provides us with copies of its standards 
applicable to those facilities and 
certifies in the waiver request that those 
facilities comply with applicable State 
standards. 

For purposes of the home and 
community-based services regulations, 
we will impose the Keys amendment 
requirements on all facilities that are 
subject to the Keys amendment 
standards and that have residents who 
receive home and community-based 
services in such facilities (whether or 
not the services are provided by the 
facilities). Many of these facilities are 
primarily residential and do not provide 
health related services themselves. We 
believe the statutory provision requiring 
an assurance satisfactory to the 
Secretary that necessary safeguards 
have been taken to protect the health 
and welfare of individuals provided 
services under the waiver covers more 
than provider participation standards. 
We also want to minimize the 
possibility of States using the waiver to 


circumvent Federal health and safety 
standards because other avenues of care 
are less costly. 

Further, these standards must conform 
to the requirements of the Keys 
amendment as prescribed in 45 CFR Part 
1397. These provisions apply to all 
waivers and are effective beginning 90 
days after the publication date of these 
final regulations. Failure to comply with 
the Keys amendment requirements 
could result in termination of the waiver 
under $ 441.304(d) (the current 
§ 441.304(b) has been redesignated as 
§ 441.304(d) in these final regulations). 

B Average Per Capita Expenditures 

In these final regulations, $ 441.303(d) 
has been redesignated as $ 441.303(f) 
and revised as noted below. 

The statute and current regulations 
provide that the State, in its waiver 
request, must assure us that the average 
per capita expenditure for individuals 
under the waiver does not exceed the 
average per capita expenditure, as 
reasonably estimated by the State, that 
would have been made under the State 
plan had the waiver not been granted 
The following factors were provided in 
the interim final regulations to compute 
the average per capita expenditures: 

A=The estimated number of 
beneficiaries who would receive the 
level of care provided in an SNF, 1CF, or 
ICF/MR under the waiver. 

B=The estimated Medicaid payment 
per eligible Medicaid user of such 
institutional care. 

C = Thc estimated number of 
beneficiaries who would receive home 
and community-based services under 
the waiver or other noninstltutional 
alternative services included under the 
State plan. 

D=The estimated Medicaid payment 
per eligible Medicaid user of such honm 
and community-based services. 

F=The estimated number of 
beneficiaries w'ho would likely receive 
the level of care provided in an SNF. 
ICF, or ICF/MR in the absense of the 
waiver. 

G=The estimated Medicaid payment 
per eligible Medicaid user of such 
institutional care. 

H=The estimated number of 
beneficiaries who would receive any of 
the noninstitutional, long-term care 
services otherwise provided under the 
State plan as an alternative to 
institutional care. 

I ^The estimated Medicaid payment 
per eligible Medicaid user of the 
noninstitutional serv ices referred to in 
H. 

The following equation was provided 
in the interim final regulations to 
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compare average per capita 
expenditures with and without a waiver 

(AxB) + (C*D) (FxC)4(HxI) 

- < - 

F+II F+H 

We are modifying the equation in 
§ 141.303(f)(1) by revising some of the 
factors used by States to determine the 
(ost-effectiveness of their waiver 
programs. We are also including 
additional factors in the equation to 
allow comparison of total Medicaid 
costs with and without the waiver. 
Finally, we are substituting 
"expenditure" for "payment" wherever 
the word appears in the equation to 
clarify that the cost estimates required 
mean the cost of services provided 
during the waiver year, regardless of the 
year in which payment is actually made. 

• We have revised factors A and B to 
clarify that the estimates pertains only 
to expenditures for SNF. IGF, or ICF/MR 
care with the wavier . 

A =The estimated number of 
beneficiaries who would receive the 
level of care provided in on SNF. ICF. or 
ICF/MR with the waiver. 

B-The estimated annual Medicaid 
expenditure for SNF, ICF, or ICF/MR 
care per eligible Medicaid user with the 
waiver. 

• We have corrected factor C to limit 
property the data in that factor to home 
and community-based services. 

C-The estimated annual number of 
beneficiaries who would receive home 
and community-based services under 
the waiver. 

• We have revised factor D to dorify 
that the estimate pertains only to 
expenditures for home and community- 
based services. 

D=The estimated annual Medicaid 
expenditure for home and community- 
based services per eligible Medicaid 

user. 

• We have revised factor G to clarify 
that the estimate pertains only to 
expenditures for SNF. ICF. or ICF/MR 
wre in the absence of the waiver. 

G=Thc estimated annual Medicaid 
expenditure for SNF, ICF, or ICF/MR 
care per eligible Medicaid user in the 
lienee of the waiver. 

• We have included the word 

annual" in all factor definitions to 

clarify that all estimates must be on an 
annual basis. 

Hte following additional factors are 
bemg induded in the equation used to 
compute the average per capita 

expenditures: 

A‘ = The estimated annual number of 
beneficiaries referred to in A who would 
receive any of the acute care services 
otherwise provided under the State plan. 


B'=The estimated annual Medicaid 
expenditure per eligible Medicaid user 
of the acute care services referred to in 

A*. 

C'^The estimated annual number of 
beneficiaries referred to in C who would 
receive any of the acute care services 
otherwise provided under the State plan. 

D'=The estimated annual Medicare 
expenditure per eligible Medicaid user 
of the acute care services referred to in 
C\ 

F*The estimated annual number of 
beneficiaries referred to in F who would 


The main difference is that under the 
revised formula, with the additional 
factors, we will be able to compare total 
Medicaid costs with and without the 
waiver. 

Congress was concerned that the total 
of all medical assistance for services 
provided to individuals who would 
qualify for home and community-based 
care under the State plan not exceed on 
an average per capita basis, the total 
expenditures that would be incurred for 
such individuals if home and 
community-based services were not 
available. 

Accordingly, the statute and these 
regulations provide that the State, in its 
waiver request must assure us that the 
average per capita expenditure under 
the waiver does not exceed the average 
per capita expenditure, as reasonably 
estimated by the State that would have 
been made under the State plan had the 
waiver not been granted. Congress 
expected that this provision would 
assure that aggregate costs will not be 
greater than they would have been 
without these alternative services. (H. 
Kept 97-208, p. 967) 

Under the interim rules, the equation 
used to determine average per capita 
expenditures did not take into account 
the cost of acute care services covered 
under a State's plan, such as physicians 
services and inpatient hospital care, 
because we though these kinds of 
services would be unaffected by the 
waiver. However, it was pointed out in 
public comments we received, and 
reinforced by our own analysis that the 
calculation of average per capita 
expenditures without acute care 
services did not provide a sufficient 
demonstration that total or aggregate 
costs would not increase. Services 


receive any of the acute care services 
otherwise provided under the State plan. 

G'=The estimated annual Medicaid 
expenditure per eligible Medicaid user 
of the acute care services referred to in 
K. 

For purposes of the equation, acute 
care services means ail services 
otherwise provided under the State plan 
that are neither SNF, ICF, or ICF/MR 
services, nor the noninstitutional, long¬ 
term care services referred to in H. 

The revised equation that States must 
use to determine the cost-effectiveness 
of their waiver programs is as follows: 


covered under a waiver may be a 
relatively small part of the individual's 
total Medicaid costs. Moreover, an 
individual residing in the community 
and receiving waiver services may use 
more of acute care Medicaid services 
than he would have, had he been in a 
nursing home. Accordingly, we have 
revised the equation so that States will 
be asked to provide additional 
information that demonstrates the 
provision of waiver services will not 
result in overall expenditures in excess 
of those which would have been 
incurred absent the waiver. The cost of 
physician visits, hospitalization, 
prescription drugs, etc., that the 
individual would have received will be 
included in the States' estimates of 
Medicaid expenditures in addition to the 
cost of SNF or ICF care. States must 
provide estimates that demonstrate that 
the total aggregate medical assistance 
costs for these.community-based care 
recipients will not be greater than they 
would have been without these 
alternative services. 

For purposes of the equation in these 
final regulations, acute care services 
means all services otherwise provided 
under the State plan that are not SNF. 
ICF, or ICF/MR services, or the 
noninstitutional. long-term care services 
referred to in factor H of the equation. 

If the State wishes to revise its 
estimates at some point after a waiver is 
approved for example, in order to adjust 
for an error in the estimates or for 
adding an unanticipated increase in the 
eligible population, other factors on both 
sides of the equation would also have to 
be adjusted as necessary and the 
comparison would be re-examined to 
determine if the waiver is still cost- 
effective. States whose waiver requests 


(AxB) + (A*xB'J f (CxD) + (<rxD') + (Hxl) 


(FxC) + (Hxl)+(FxG’l 
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were approved before or during the 90- 
day period following the publication 
date of these final regulations under the 
original formula will be evaluated under 
that formula if their estimates were 
submitted in that form. However, the 
revised formula will apply to any 
subsequent requests for extensions. 
Waiver requests that have not been 
approved by the 90th day after the 
publication date of these Pinal 
regulations will be subject to the revised 
formula. 

In developing the estimates of 
utilization necessary to complete the 
above computations, the State must 
continue to use actual data on nursing 
home cost and utilization and on cost 
and utilization of community-based 
services for the most recent year before 
the waiver takes effect. These figures 
must be adjusted by the State to reflect 
anticipated growth in the supply of 
nursing home beds, availability of 
community-based services, and 
inflation. 

The State's experience with utilization 
and cost of home and community-based 
services provided under title XIX, title 
XX. and other programs should provide 
a useful basi9 for the necessary 
estimates. The dsta must be expressed 
in full-year terms, and it must represent 
unduplicated annualized recipient 
counts and not bed counts. The term 
unduplicated refers to unduplicated 
counts for each value in the formula 
specified at { 441.303(f). For example, a 
recipient who is an inpatient in a 
Medicaid long-term care facility on two 
occasions during the year and who also 
receives waiver services during the 
year, would be counted as one 
unduplicated recipient under formula 
value A and one unduplicated recipient 
under formula value C (and under the 
prime formula values as appropriate). 
However, when an individual is served 
under any single formula value category 
on multiple occasions during the year, 
he or she would only be counted as one 
unduplicated recipient in the applicable 
single formula value category. Since 
recipients may be counted more than 
once due to their particular 
circumstances during the year, States 
should supplement their estimates with 
data on the number of individuals who 
are counted in more than one formula 
value category. 

We have also amended $ 441.303(f) to 
explain that States must also submit 
documentation with their waiver 
requests, showing the number of beds in 
Medicaid certified SNFs. ICFs. and ICF/ 
MRs by. type, and evidence of the need 
for additional bed capacity in the 
absence of the waiver. States which 


propose a waiver population which 
would exceed the capacity of presently 
certified beds must produce viable 
certificates of need and other 
documentation that beds would actually 
be built (or have been built) and would 
be certified absent the waiver. Where 
the certificate of need process is no 
longer in effect or no longer viable, the 
State must provide other convincing 
data that construction would actually 
take place or evidence of State 
appropriations activity. 

States must also provide data that 
show the occupancy rates for the beds 
in their Medicaid certified SNFs, ICFs, 
and ICF/MRs by type; whether there is 
any excess bed capacity for these 
facilities by type; and if so, the number 
of excess beds. If the State has waiting 
lists for admission to these facilities, it 
must provide data that show the number 
of persons awaiting admission to each 
type of facility. The State must also 
show how long people have to wait for 
admission from the time they are placed 
on the list. States requesting a waiver of 
the statewideness provision ($ 431.50) 
that requires a State plan to be in effect 
throughout the State must specify the 
political subdivisions in which waivered 
services will be offered 

In order to provide further assurance 
that the individuals who will receive 
home and community-based services 
require the level of care provided in an 
SNF, ICF or ICF/MR, we have added 
new documentation requirements under 
i 441.303(f)(4). These changes are a 
result of our experience in dealing with 
waiver requests and are needed to 
determine whether the State's estimates 
are reasonable. States will be required 
to specify in their waiver requests the 
number of recipients who will actually 
be deinstitutionalized from certified 
facilities as compared with those whose 
admissions would be deflected or 
diverted because they will be receiving 
waiver services. Where recipients are 
deflected. States will be required to 
provide a more detailed description of 
their evaluation and screening 
procedures for recipients to assure that 
waiver services will be restricted to 
persons who would otherwise receive 
institutional care. For example, more 
stringent assessment protocols or 
selection only after nursing home 
placement has been requested. States 
must also specify where the diverted 
individuals will be coming from and 
how many will come from each location, 
e g., hospital patients awaiting SNF or 
ICF placement, or persons at home. 

As under current rules, the State, in its 
waiver request, must provide HCFA 
with annual per capita expenditure 


estimates and describe how these 
estimates were derived. The State must 
also assure HCFA that the estimates for 
the product of factors C X D in the 
computation will not be exceeded and 
that FFP will not be claimed for home 
and community-based services expenses 
incurred in excess of the estimates. 
HCFA will review all estimates very 
closely to determine if they are 
reasonable and based on statistically 
supportable assumptions. Further. 

HCFA will compare all estimates with 
data the State must furnish annually on 
its actual experience. If the approved 
estimates for the home and community- 
based services are exceeded, the waiver 
may be terminated. HCFA will also 
begin to evaluate an approved waiver 
after it has been in operation for 28 
months, on the basis of findings made 
by the Health Care Financing 
Administration's monitoring and 
assessment activities, on data the State 
submits annually on its waiver program 
for the first two years of its waiver, and 
the results of the independent 
assessment of the State's waiver 
program. This analysis and other 
information will be used to determine 
whether an extension of the State's 
waiver beyond the third year is 
indicated. 

The current regulations require States 
to include information on estimated 
utilization rates and costs for all three 
types of institutional groups; that is. 
persons who require SNF, ICF. or ICF/ 
MR care. We have reconsidered this 
requirement and have decided that data 
on all three categories are not necessary 
unless the waiver request provides 
services to each category. For example, 
there is no need for a State to provide 
data on persons who would need SNF 
and ICF care if the request is limited to 
individuals who would otherwise 
require an ICF/MR level of care. 
Similarly, if the request does not include 
persons who would otherwise require an 
ICF/MR level of care, a State would not 
be required to furnish data on that 
group. Section 441.303(f)(3) has been 
added to reflect this policy. 

C. Applicability of Home and 
Community-Based Waivers 

We have revised § 435.232 and 
redesignated that section as } 435.217 to 
clarify that all States may cover, as an 
optional categorically needy group, 
individuals who would be Medicaid 
eligible if institutionalized and who. but 
for the provision of home and 
community-based services, would 
require institutionalization in an SNF. 
ICF. or ICF/MR facility and who will 
receive home and community-based 
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services under a waiver granted under 
section 1915(c) of the Act. The 
re<i resignation is necessary because 
l\ 435.230-435.232 relate only to aged, 
blind, and disabled groups of eligible 
individuals. The new placement in the 
regulations clarifies that States may 
include families and children in this 
option as well. 

Section 137(b)(7) of TEFRA added a 
new section 1902(a)(10)(A)(ii)(Vl) to the 
Act. This amendment did not expand, 
but only clarified the provisions under 
lection 1915(c). Some commenters to the 
interim final rule pointed out that 
coverage under 5 435.232 was limited to 
States that covered institutionalized 
individuals under a special income test 
at $ 435.231. 

Our revision and redesignation 
provides for the inclusion of individuals 
whose eligibility in an institutional 
setting would be based on requirements 
of either the Supplemental Security 
Income (SSI) program or the State's Aid 
to Families with Dependent Children 
(AFDC) program. Our revision and 
redesignation also permits States that 
have exercised the option under section 
1902(f) of the Act (to use more restrictive 
Medicaid eligibility requirements for the 
aged, blind, and disabled than those 
used for SSI eligibility) to cover, under a 
home and community-based waiver, 
individuals who would he eligible for 
Medicaid under the State's more 
restrictive standards if they were in a 
medical institution. 

Medicaid eligibility under 5 435.217, 
as revised in these final regulations, is 
determined in accordance with State 
ptan criteria pertaining to individuals in 
SNF, 1CF, or ICF/MR facilities. 

Depending on the State plan, this could 
he criteria appropriate to coverage 
groups described at SS 435.121. 435.132 
435 231, 435.320. and 435.330 and any 
other groups who are eligible only when 
in an institutional setting. Also, 
individuals described at 1 435.132 
[institutionalized individuals who were 
eligible for Medicaid in December 1973) 
are deemed to meet the inpatient status 
requirement if they are receiving home 
»nd community-based services and 
continue to meet the other eligibility 
Requirements of ( 435.132 besides 
institutionalization. 

in States that choose not to elect 
coverage under i 435.217, services under 
home and community-based waivers are 
tunited to individuals who are Medicaid 
^liRibie under other coverage groups 
included in the Title XIX State plan. 

We are also adding a new $ 436.217 to 
specify that Guam. Puerto Rico, and the 
' /lr gin Islands may also cover the same 
individuals as an optional categorically 
needy group. 


D. Assurances 

We have revised $ 441.302(b) to 
require a State to provide HCFA with an 
assurance that it will arrange for an 
independent audit of its waiver program 
and make this report available to the 
Secretary, the Comptroller General, and 
their designees. We are making this 
revision in response to a public 
comment that there was a need for 
additional fiscal controls and oversight 
of the State programs, and the 
suggestion that a specific audit 
requirement be included in the 
regulations. This requirement may be 
waived by us in particular cases; for 
example, if the cost of the audit will 
exceed the estimated savings of the 
State’s waiver program. These 
assurances apply to all waivers and are 
effective beginning 90 days after the 
publication date of these final 
regulations. States that already have 
approved waivers are to submit these 
additional assurances within this 90-day 
time frame. 

We have revised $441.302(e) to 
require that a State provide HCFA with 
assurance that the actual total 
expenditures for home and community- 
based services under the waiver will not 
exceed the agency's approved estimated 
expenditures and that the State will not 
claim FFP for expenditures exceeding 
the approved estimate. The agency’s 
approved estimated expenditures are 
the same estimates required in the 
supporting documentation under 
S 441.303(f) and these assurances apply 
to each year of the waiver period. These 
assurances apply to all waivers and are 
effective beginning with services 
provided under the waiver 90 days after 
the publication date of these final 
regulations. States that already have 
approved waivers are to submit these 
additional assurances within this 90-day 
time frame. 

Regarding these assurances, we have 
also redesignated current § 441.304(b) as 
1 441.304(d) and revised it to make it 
clear that HCFA may terminate a 
waiver, including those approved before 
the effective date of these final 
regulations, if it finds that actual 
expenditures exceed the agency's 
approved estimate. (See section G for a 
discussion of FFP limitations on 
estimated home and community-based 
expenditures which also presents the 
rational for the revised assurance 
requirements of i 441.302(b) and (e)). 

We have further revised S 441.302(e) 
to require States to provide HCFA with 
an assurance that aggregate Medicaid 
expenditures for all services provided to 
individuals under the waiver do not 
exceed the aggregate Medicaid 


expenditures that would be incurred for 
these individuals in the institutional 
setting, in the absence of the waiver 
Such services would include; for 
example, physician services, acute 
hospital services, dental care, and 
pharmaceutical supplies. This additional 
assurance is based on one of the public 
comments that we received on the 
interim final regulations and is 
supported by our own findings that 
certain acute care services may be 
provided more frequently (or with 
greater intensity) to individuals in the 
home and community setting than to 
those in the institutional setting. To the 
extent that this occurs, the home and 
community-based services would be 
less cost-effective than the estimates 
shown. Accordingly, we have also 
revised { 441.303(f), which contains the 
equation used to estimate the average 
per copital expenditures under the 
waiver, to require that such services be 
reflected in the State's estimates of cost 
and utilization. 

States that already have approved 
waivers are to submit the additional 
assurance regarding aggregate Medicaid 
expenditures within 90 days after the 
publication date of these final 
regulations. If a State, including those 
with waivers approved prior to the 
effective date of these final regulations 
is found not to be in compliance with 
this requirement beginning 90 days after 
the publication date of these final 
regulations. HCFA may terminate the 
waiver. If a termination becomes 
necessary, HCFA will work with the 
State to ensure an orderly transition so 
that beneficiaries will not be without 
necessary services. 

We will not grant a waiver and may 
terminate an existing waiver if the 
Medicaid agency does not provide the 
required satisfactory assurances within 
the applicable time periods. 

£. Supporting Documentation 

We have revised { 441.303(a) to 
require the State to submit a copy of the 
standards that it will enforce in those 
facilities covered by the Keys 
amendment when waiver services will 
be furnished in those facilities. We are 
making this revision in response to 
public comments that suggested closer 
scrutiny of the recipients' health and 
safety. This requirement applies to all 
waivers, and is effective beginning 90 
days after the publication date of these 
final regulations. States that already 
have approved waivers are to submit 
the assurance required under 
S 441.302(a)(3) and a copy of the 
applicable standards within this 90-day 
time frame. 








10018 Federal Register / Vol. 50, No. 49 / Wednesday. March 13. 1985 / Rules and Regulations 


We have revised § 441.303(c) to 
include a requirement that the Medicaid 
agency furnish U9 with the procedures it 
uses to assure reevaluation of need at 
regular intervals. The requirement for a 
reevaluation was explained in the 
preamble to the interim final regulations 
(48 FR 48535) but was inadvertently 
omitted from the CFR text. We have 
included the additional requirement that 
it be done at regular intervals in 
response to a public comment. We have 
added a new 5 441.303(d) that requires 
an agency to describe how it will meet 
the requirement that eligible 
beneficiaries be informed of the feasible 
alternatives available under the waiver 
and be permitted to choose either 
institutional services or home and 
community-based services. Finally, we 
have revised the assurance at * 

5 441.302(d) to clarify that beneficiaries 
must be given the choice of either the 
institutional or home and community- 
based services. 

We have added a new S 441.303(e) to 
require an agency to explain in its 
waiver request the post-eligibility 
treatment of income and resources for 
those individuals who are eligible under 
a special income level for home and 
community-based services. In the 
preamble of the Interim Final rule we 
stated that to insure equal treatment of 
institutionalized beneficiaries and 
beneficiaries receiving home and 
community-based services under a 
waiver, we would apply similar 
payment rules for those beneficiaries 
who are eligible for home and 
community-based services through use 
of a special income level. However, we 
inadvertently omitted from the CFR text, 
the information requirement that States 
tell us how they plan to treat the Income 
and resources of those individuals 
receiving home and community-based 
services who are eligible under a special 
income level. Through this requirement, 
we will know more clearly how payment 
is being calculated ($ } 435.217, 435.728, 
and 435,735). 

We have revised $ 441.303(f) to 
require the State to provide the number 
of beds in Medicaid certified SNFs, ICFs 
and ICF/MRs by type, and evidence of 
the rfGed for additional bed capacity in 
the absence of the waiver. The interim 
final regulations at § 441.303 required a 
State to furnish us with sufficient 
information to support all assurances, 
including the assurance concerning per 
capita expenditures. We have concluded 
that evidence of bed capacity is such an 
integral part of the agency's explanation 
of estimated per capita expenditures 
that no waiver request would be 
sufficient without this documentation. 


States that propose a waiver population 
that would exceed the capacity of 
presently certified beds must produce 
viable certificates of need and other 
documentation that beds would actually 
be built (or have been built) and would 
be certified absent the waiver. Where 
the certificate of need process is no 
longer in effect or no longer viable the 
State must provide other convincing 
data that construction would actually 
take place or evidence of State 
appropriations activity. Accordingly, we 
are specifying this information as an 
explicit documentation element in these 
final regulations. States must also 
provide data that show the occupancy 
rates for the beds in their Medicaid 
certified SNFs, ICFs. and ICF/MRs by 
type: whether there Is any excess bed 
capacity for these facilities by type; and 
if so. the number of excess beds. If the 
State has waiting lists for admission to 
these facilities, it must provide data that 
show the number of persons awaiting 
admission to each type of facility. The 
Slate must also show how long people 
have to wait for admission from the time 
they are placed on the list States 
requesting a waiver of the 
statewideness provision (§ 431.50) that 
requires a State plan to be in effect 
throughout the State must specify the 
political subdivisions in which waivered 
services will be offered. 

This information is needed to 
determine whether a State would have 
the capacity to provide institutional care 
in the absence of a waiver to those 
individuals who will receive home and 
community-based services. If the State 
would not have adequate bed capacity 
to institutionalize these individuals, Us 
estimates may be found unreasonable. 

We have added a new $ 441.303(f)(4) 
that requires Slates to specify the 
number of waiver clients actually being 
deinstitutionalized from certified 
facilities versus those diverted from 
admission. Where Individuals arc 
merely diverted. States must provide 
additional evaluation methods to assure 
that services will be restricted to 
persons who would otherwise receive 
institutional care. States must also 
specify where the diverted individuals 
will be coming from and how many will 
come from each location, e.g., hospital 
patients awaiting SNF or ICF placement, 
or persons at home. These changes are a 
result of our experience In dealing with 
waiver requests and are needed to 
determine whether the State's estimates 
are reasonable. 

Finally, we have added a new 
{ 441.303(g) that requires a State to 
provide for an independent assessment 
of its waiver program and make the 


results available to HCFA prior to the 
end of the three-year waiver period. The 
assessment must evaluate the quality of 
care provided to recipients, access to 
care, and the cost-effectiveness of the 
waiver, and cover at least the first 24 
months of the waiver period. This 
requirement may be waived by us in 
particular cases; for example, if the 
State's waiver program is very small 
(such as a model waiver) and the cost of 
the assessment will exceed the 
estimated savings of the waiver. We are 
making this revision to provide more 
information about the impact of the 
waivor and to assist in determining 
whether a State's waiver should t>e 
extended beyond die third year. These 
requirements apply to oil waiver 
requests and requests for extensions 
that are received after April 12.1985. 

F. Duration of Waiver 

We have revised f441.304(a) to 
provide that after September 9,1985, the 
effective date for a waiver will be 
established by HCFA prospectively on 
or after the date of approval and after 
consultation with the State agency. This 
revision is based on our program 
experience that most waiver requests 
undergo considerable revision before 
final approval. Accordingly, we believe 
that Stutes should not commence a 
waiver program until all issues are 
resolved and we are sure that the 
waiver program will be operated in 
accordance with applicable regulations 
To facilitate a smooth transition, we are 
retaining our current policy for waiver 
requests received through September 9. 
1985. Our current policy provides that a 
waiver becomes effective on the first 
day that the State meets the substantive 
requirements for approval as 
determined by HCFA and continues for 
a three-year period from that date. A 
retroactive effective date, however, 
cannot be earlier than the first day of 
the quarter in which an approvable 
waiver request is submitted, even 
though a State might have met all 
substantive requirements before the first 
day of that quarter. % 

We have also added new 
Si 441.304(b) and 441.304(c) to clarify 
our policy concerning renewals of 
existing waivers. When we receive a 
request to review an existing waiver, we 
will determine whether thot request is 
an extension of the existing waiver or 
a new waiver request In general, if a 
State makes significant changes in its 
waiver program when it requests 
extension of the Initial waiver, we will 
consider the^equest to be a new waiver 
proposal. Factors that we will use to 
determine whether a significant change 
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has been made will Include changes in 
the eligible population, services 
provided, service area, and statutory 
sections waived. If a Slate submits a 
renewal request that would add a new 
group to the existing group of 
beneficiaries covered under the waiver, 
we will consider it to be two requests; 
one as a renewal request for the existing 
group, and the other as a new waiver 
request for the new group. When a 
renewal request is treated as a new 
proposal and we formally request 
additional information from the State, 
we may extend the State's waiver as 
initially approved for up to 90 days, if 
the waiver is about to expiro. If a State 
intends to request a renewal of an 
existing waiver, it must submit the 
request at least 90 days before the third 
anniversary of the effective date of the 
waives. 

C. FFP Limits 

The limitations on FFP in 
expenditures for home and community- 
based services contained in i 440.180(b) 
are being expanded and redesignated as 
a new $ 441.310. This expansion 
expresses the intent of Congress that 
program effectiveness result from State 
assurances required under the statute. 

We are making these revisions based on 
a public comment (lyith which we agree) 
noting that under the waiver, there are 
no safeguards to protect against rising 
total costs. Clearly, it was not the intent 
of Congress that the home and 
comm uni ty-based services provisions 
result in an increase of Medicaid long¬ 
term care expenditures. Accordingly, we 
tre excluding from the definition of 
medical assistance under the waiver, 
payments for any expenditures in 
excess of the State's estimates. FFP will 
thus be available in these expenditures 
only up to the agency's approved 
estimate of the total expenditures for 
home and community-based services 
under the waiver. This estimate is 
contained in the supporting 
documentation required under 
i 441.303(f) and is expressed as the 
product of the estimated annual number 
of beneficiaries who would receive 
home and community-based services 
under the waiver (factor C) and the 
wtimated annual Medicaid expenditure 
for home and community-based services 
Per eligible Medicaid user (factor D). 

This FFP limit applies to all home and 
community-based services provided 
under the waiver beginning 90 days after 
the publication date of these final 
regulations. 

To provide an additional control for 
enforcement of health and safety 
standards, these final regulations 
exclude from the definition of medical 


assistance, services provided in 
facilities that do not meet the standards 
required under S 441.302(a). Thus, FFP 
will not be provided for services * 
furnished during any period in which the 
facilities are found, by the Secretary, not 
to be in compliance with the applicable 
State standards described in that 
section. All types of providers that 
furnish services under the waiver must 
meet State health and safety standards. 
However, to ensure that Medicaid 
beneficiaries receive quality care in a 
safe setting, we have made the FFP limit 
apply to all kinds of facilities where 
services are furnished. This includes 
residential facilities subject to the Keys 
amendment provisions, even when the 
facility itself does not furnish the 
service. This sanction applies to all 
facilities that are subject to health and 
safety requirements; facilities subject to 
the Keys amendment provisions and 
facilities subject to other State health 
and safety requirements. Further, this 
sanction applies to all waivers 
beginning 90 days after the publication 
date of these final regulations. This 
sanction resulted from public comments 
that FFP should not be provided if a 
facility fails to meet health and safety 
requirements. Finally, we note that the 
FFP limits regarding expenditures and 
the health and safety requirements 
apply specifically to home and 
community-based services. Regular 
Medicaid services are not affected. 

H. Miscellaneous Changes 

We are adding the word "legal" to the 
term "recipient's representative" in 
S 441.302(d) to clarify our original intent 
that a beneficiary or his or her legal 
representative is involved in decisions 
about feasible alternatives under a 
waiver. This change was suggested by 
one commenter and we agree that 
adding the word "legal" is necessary to 
clarify the intent of this provision. The 
term "legal" representative is not 
intended to imply that the 
representative must be an attorney, but 
that the representative must be 
designated in accordance with the laws 
of the State. 

W r c have added a new { 441.306 to 
specify the regulations that govern the 
hearings procedures for States, as 
suggested in the public comments. The 
procedures described at 45 CFR Part 213 
will apply to State requests for hearings 
on terminations. We decided to use 
these particular hearings procedures 
because States are familiar with them 
regarding other Medicaid provisions. 

The adoption of these particular 
hearings procedures for waiver 
terminations in no way implies that 
HCFA believes that waivers are State 


plan amendments or that an adverse 
decision would be appealable to the 
United States Court of Appeals under 
section 1116(a)(3) of the Act 

We have revised | 440.180 to clarify 
that home and community-based 
services are those services provided 
under the waiver that are not otherwise 
provided under the State's Medicaid 
plan. Home and community-based 
services are only those services that are 
in addition to the Medicaid services 
otherwise provided under the State plan. 
Accordingly, States submitting waiver 
applications should not request 
authority to provide services that are 
already authorized under their State 
plan. The waiver request should seek 
authority only for the actual home and 
community-based services that will be 
provided under the waiver. 

Although we have still not mandated 
that any specific form or format be used 
by States when submitting waiver 
requests, we have made an 
administrative change to the waiver 
proposal procedure. We have revised 
§ 441.301(b) to specify that each waiver 
request must be limited to one of the 
following target groups or any subgroup 
thereof that the State may define: 

• Aged or disabled, or both. 

• Mentally retarded or 
developmental^ disabled, or both, 

• Mentally ill. 

We are requiring States to submit 
individual waiver requests for each 
target group (or subgroup) to expedite 
the waiver review process and to avoid 
the need to deny a waiver request 
involving more than one of the three 
target groups when there are problems 
(hat relate only to one of those groups. 

We are making several technical 
changes in these regulations. We are 
modifying the language in $ 441.302(c) to 
reflect more accurately our original 
intent and the intent of the legislation 
that States evaluate and periodically 
reevaluate the recipient's need for SNF 
or ICF services. We are updating an 
obsolete citation in $ 435.3 and adding 
paragraph headings and designations 
within paragraphs in § 441.302. In 
addition, we are clarifying in 
{ 441.302(a) our original intent that 
safeguards to protect the health and 
welfare of recipients apply to all types 
of providers who provide services undei 
the waiver. 

IV. Applicability of Regulation Changes 

The changes implemented by these 
final regulations apply to all waiver 
applications and are effective 30 days 
after the publication date of these final 
regulations except as noted below: 
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A. Keys amendment provisions— 
Beginning 90 days after the publication 
date of these final regulations these 
provisions apply to all waiver requests 
and extensions that have been approved 
or that will be approved. This Includes 
both the required assurances concerning 
facilities subject to the Keys amendment 
as well as the loss of FFP (5 441.310) for 
any period in which a facility subject to 
health and welfare requirements is 
found to be out of compliance with State 
standards. 

B. Revised formula for expenditure 
and utilization estimates—As previously 
indicated in Section II1.B. of the 
Regulation Changes , States whose 
waiver requests were approved under 
the original formula before or during the 
90-day period following the publication 
date of these final regulations, will be 
evaluated under that formula if their 
cost estimates were submitted in that 
form. States submitting waiver requests 
that have not been approved during the 
90~day period following the publication 
date of these final regulations must 
submit the required estimates under the 
revised formula. States that request an 
extension of a waiver that was 
approved before or during the 90-day 
period following the publication date of 
these final regulations must also submit 
the required estimates under the revised 
formula. 

C. Limits on FFP—These final 
regulations provide for FFP limits when 
the State’s estimate of total expenitures 
for home and community-based services 
are exceeded (factors C x D in the cost- 
effectiveness formula). This FFP limit 
applies to all home and community- 
based services provided under the 
waiver beginning 90 days after the 
publication date of these final 
regulations. The FFP limit will be 
prorated and will not be applied 
retroactively because States were not 
aware of this requirement before these 
final regulations. 

If a State exceeds its “C x D" 
estimate, it may. In addition to the FFP 
limit, be subject to waiver termination. 
Beginning ninety days after the date of 
publication. HCFA may terminate a 
waiver in any case where the State 
exceeds its approved estimates, even if 
the waiver was approved prior to the 
publication of these final regulations. 

D. Requirement that States submit 
individual waiver requests for each 
target group—This requirement, which Is 
specified in new § 441.301(b)(6), applies 
only to new waiver requests that we 
receive after April 12,1985. 

E. Assurances—The new assurances 
specified in (S 441.302(a)(1), 

441.302(a)(3), 441.302(b). 441.302(e)(2). 
and 441.302(e)(3) apply to all waivers 


and are effective beginning 90 days after 
the publication date of these final 
regulations. 

F. Independent assessment—The new 
requirements for an independent 
assessment of a State’s waiver program 
specified in S 441.303(g) apply to all 
waiver requests and requests for 
extensions that are received after April 

12.1985. 

G. Duration of a waiver—Revised 

} 441.304(a) Is effective after September 

9.1985, and applies to all waiver 
requests and requests for extension that 
are received after September 9,1985. 

V. Policy Clarifications 

Since the publication of the 
implementing rules on October 1,1981, 
several issues have arisen through 
internal staff discussions, outside 
correspondence and some waiver 
requests that were submitted. As a 
result, we are providing the following 
clarifications: 

A. Coverage of PrevocaLional and 
Vocational Training and Educational 
Activities 

Prevocational and vocational training 
and educational activities may not be 
provided under the home and 
community-based services waiver. 
Among other things, section 1915(c) of 
the Act requires that the proposed 
service may be provided only to 
individuals who would otherwise 
require the level of care provided in an 
SNF, 1CF, or ICF/MR. 

While many services could be 
construed as an aid to avoid 
institutionalization, we have concluded 
that qualifying services under section 
1915(c) of the Act must be directly 
related to the ultimate goal of the home 
and community-based services; that is, 
enabling the recipients to accomplish 
those day-to-day tasks necessary for 
them to remain in the community and 
avoid institutionalization. We do not 
believe that prevocational and 
vocational training and educational 
activities are commonly furnished as a 
means of avoiding institutionalization. 
Individuals would not, in the absence of 
such services, require 
institutionalization. Therefore, in 
applying our regulations, which define 
home and community-based services, 
we have interpreted § 440 180 as 
excluding these services because they 
are not cost effective alternatives to 
institutionalization. 

B. Deeming Methodology 

The preamble of our October 1.1981, 
interim final rule was silent as to the 
deeming of income when determining 
eligibility for home Hnd community- 


based services. Deeming means that thf 
income and resources of certain person* 
in an individual's family are considered 
as the income and resources of the 
individual even though not actually 
contributed. The following discussion is 
provided to clarify this issue. 

In general, Medicaid Institutional 
rules are governed by the Supplemental 
Security Income (SSI) eligibility rules. 
The SSI law requires that, when an 
eligible couple is separated due to 
institutionalization of one spouse, the 
resources of each spouse are considered 
mutually available for a period of six 
months after the month they cease to 
live together however, the income of 
each Ib considered separately during 
this period. After this six-month period 
the resources of each spouse are no 
.longer considered mutually available. 
Rather, each spouse is treated as an 
individual in determining SSI eligibility 
and only the income and resources 
actually contributed by one spouse to 
the other are considered. 

When a couple is separated due to 
institutionalization and only one spouse 
is eligible for SSI. the SSI deeming rules 
(which do not apply to members of an 
eligible couple) are applicable. These 
rules provide that, except for actual 
contributions, the income and resource 
of the ineligible spouse are no longer 
deemed available to the eligible spous* 
beginning with the month after the 
month in which they cease to live 
together. 

Following the same deeming concept, 
when an eligible child is separated from 
his parents due to institutionalization, 
parental income and resources are no 
longer deemed available to the child and 
so do not affect the child’s SSI eligibility 
beginning with the month after the 
month in which the child ceases to live 
with the parents. 

Most States follow the SSI rules as 
required In section 1902(a)(17) of the A ;t 
of institutional deeming cases. The 
effect is that deeming of income and 
resources occurs for a relatively limited 
time period, thus creating an 
institutional bias. That is. individuals 
who reside in an institution are able to 
obtain Medicaid eligibility sooner than 
individuals living together in the 
community because of institutional 
deeming rules. 

To reduce bias towards 
institutionalization. HCFA issued an 
interim instruction (AT 82-8) in May 
1982. under which States were allowed 
to request a waiver to employ the 
deeming rules that apply to persons in 
institutions for the eligibility group at 42 
CFR 435.232—aged, blind and disabled 
persons who would be eligible for 
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Medicaid In an institution under a 
special income level. This eligibility 
group was not a statutorily mandated 
group but was included in the interim 
[final regulations published on October 1. 
1961. (It has been revised and 
redesignated in these regulations as 
1435.217.) Thereafter, section 
;9Q2(a)(10) of the Act was amended by 
TEFRA to specifically establish a new 
optional categorically needy group for 
home and community-based services 
|| 435.217 of these regulations) that 
incorporated the group specified under 
1435.232 into the law and expanded on 
it Under this new option (S 435.217). 
States have the choice of electing to 
cover for home and community-based ‘ 
wrvices those categorically or medically 
needy persons who would be eligible 
under the State’s Medicaid plan if in a 
medical institution. (A more complete 
explanation of the individuals to whom 
this option pertains can be found in 
lection lll.C. of the preamble.) 

In determining eligibility under this 
new optional group. States are required 
to employ eligibility criteria that would 
be employed if the individual were in a 
medical institution (including the 
institutional deeming rules). Therefore, 
waivers are no longer necessary to 
employ the institutional deeming rules 
fix individuals covered using the special 
income level. States that choose to cover 
[individuals under $ 435.217 for home 
and community-based services must 
row use the institutional deeming rules 
for these individuals in determining 
whether they would be eligible for 
[Medicaid if they were m a medical 
[institution* If the State wishes to apply 
I more restrictive deeming rules to these 
I individuals It may do so by framing the 
I scope of the population eligible for the 
I home and community-based services 

■ waiver under section 1915(c) of the Act 
I n a manner that employs more 

I restrictive deeming rules (such as those 
ksed when individuals reside in the 

■ community). This is consistent with the 
I fenns of section 1902(a)(10)(A)(ii)(VI) 

■ which applies only to individuals '‘who 

I will receive home and community-based 
hervices pursuant to a waiver" under 
I section 1915(c) of the Act 
I States that cover the medically needy 

■ have on option to include medically 
I needy individuals under S 435.217 
■providing those individuals would 

■ qualify for Medicaid in a medical 

I institution as medically needy at the 
|£ut»el of their stay in the institution. 

I even if they do not exercise this option. 

I States may choose to employ v 
Institutional deeming rules through a 
reiver of section 1902(a)(10)(C)(i)(III) 
phich requires that the methodologies of 


the most closely related cash assistance 
program be used to determine eligibility. 

For groups other than those specified 
under i 435.217 and the medically 
needy, the applicable deeming rules are 
the rules derived from the relevant cash 
assistance program. For example, for 
SSI recipients in the community, the 
community deeming rules are the 
appropriate rules. 

On September 1.1983, we published a 
final rule that revised regulations at 42 
CFR 435.121. 435.734. and 430.711 to 
reinstitute the deeming rules for 
categorically needy aged, blind and 
disabled spouses that were in effect in 
1977 (47 FR 31899). The 1977 provisions 
prohibited section 1902(f) States from 
using any deeming rules that were more 
liberal than SSI or more restrictive than 
the rules in effect under the State's 
Medicaid plan on January 1.1972. The 
1902(f) States covering persons under 
the new optional categorically needy 
group (J 435.217) will have to employ 
their institutional deeming rules. As is 
the case of States that have not selected 
the 1902(0 option, these States may 
apply more restrictive deeming rules 
(than their institutional deeming rules) 
for their home and community-based 
services populations by framing the 
scope of the eligible population under 
the section 1915(c) waiver in a manner 
that employs the more restrictive rules. 

To assist States in utilizing the home 
and community-based waiver process to 
avoid unnecessary institutionalization 
and reduce expenses, a State may also 
submit a model waiver request in 
addition to or in lieu of a fuller home 
and community-based waiver request 
Coverage under the model waiver is 
limited to blind and disabled children 
and adults who would otherwise be 
ineligible for Medicaid while living at 
home because of the SSI deeming rules. 
The model request relates specifically to 
those individuals who, as determined by 
the State, have or would have 
established eligibility for Medicaid 
services based on institutionalization. 
The sole purpose of the request is to 
provide authority for the State to furnish 
such individuals with services in the 
home and community setting. States are 
required to offer at least one home and 
community-based service under the 
model request, for example, case 
management services, in addition to 
those services that are now included in 
the State's Medicaid plan. Further, 

States are limited to a maximum of 50 
cases for each model request. 

We note that section 134 of TEFRA 
added a new section 1902(e)(3) to the 
Act to provide States with the Option of 
covering, under Medicaid, certain 


disabled children age 18 or under, who 
are living at home. These children could 
also be eligible for home and 
community-based serv ices under a State 
waiver. 

VI. Public Comments 

We received comments from State 
Medicaid agencies, public and private 
interest groups, Congress, and 
individual citJ7«jns who work in the 
health field. Most of the 32 commenters 
on the interim final rule support the 
concept of a waiver program for home 
and community-based services, although 
many do suggest some revision to the 
regulations. Some commenters want the 
regulations to impose additional 
requirements before a State can qualify 
for a home and comm unity-based 
services waiver. Although many of the 
comments we received are worthwhile, 
we do not want to impose additional 
requirements unless they serve a 
compelling Federal interest. While many 
of these suggestions are not 
incorporated in these regulations, we do 
anticipate that some States may. 
independently, decide to adopt them. In 
general we believe that Congress 
intended to give the States maximum 
flexibility in operating their waiver 
programs. We expect this flexibility to 
foster initiative and to encourage States 
to administer cost-effective programs 
that meet specific local needs. 

In view of the widespread interest in 
the home and community-based services 
waiver provision, we are soliciting and 
will give careful consideration to any 
comments received from the public. 
Comments received will be considered 
and may be used as the basis for future 
revisions of these regulations. 

Statewideness 

Comments: The statewideness 
provision. 42 CFR 431.50, requires that a 
State plan be in effect throughout the 
State; however, this requirement may be 
waived in the context of a home and 
community-based waiver program. One 
commenter suggests that HCFA identify 
the specific circumstances when single 
community waivers will be granted 
rather than waivers covering the entire 
State. Another commenter asserts that 
Congressional intent was to allow only 
a one-time waiver of the statewideness 
requirement. 

Response: Section 1915(c) of the Act 
provides the Secretary with waiver 
authority to permit States to include as 
medical assistance (eligible for Federal 
financial participation) the cost of home 
or community-based services which 
meet certain conditions. Section 
1915(c)(3) provides that a waiver "may 
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include a waiver of the requirements of 
section 1902(a)(1) (relating to 
stutewideness) and section 1902(a)(10)." 
It further provides that the waiver “shall 
be for an initial term of three years and 
upon the request of a State, shall be 
extended for additional three-year 
periods" unless the Secretary 
determines that for the previous period 
certain assurances were not met. This 
language clearly suggests that the 
“statewideness" waiver could continue 
for more than the initial three year term 
of the waiver. Consequently, we do not 
believe that the Conference Committee 
Report’s general reference. 

“The conference agreement follows 
the House provision," should be viewed 
as an endorsement of the "one-time 
waiver of Statewideness" which was 
part of the House bill. See H.R. Rept. No. 
97-208, p. 968. Indeed, the House bill 
contained specific language which 
provided. “During the 12-quarter period 
beginning on October 1.1981. the 
Secretary may waive the requirement of 
section 1902(a)(1) as it applies to the 
administration of community care plans 
approved under this section." This three 
year limit in the House bill (which is 
consistent with the comment) was 
omitted from the legislation which was 
passed. Therefore, we do not adopt the 
comment, which we believe is contrary 
to the statute's provision for renewal of 
the waiver. 

We also do not believe it is 
appropriate to identify the specific 
circumstances under which 
statewideness will be waived. 

Especially, because of the differences in 
resources among States and the 
constraints inherent in meeting the 
statutory assurances, we believe it is 
appropriate to evaluate statewideness 
waiver applications on a case by case 
basis. 

Objective Standards for Service 
Packages 

Comments: One commenter 
recommends that States be required to 
develop objective written standards to 
determine the appropriate service 
package for each individual within a 
group. 

Response: We believe this is an 
unnecessary requirement since we 
already require the States to provide a 
written evaluation and plan of care that 
must be supported by appropriate 
documentation. 

Health and Welfare Standards 

Comments: Some commenters 
recommend additional requirements 
concerning the standards for services 
and for those who provide the services. 
One commenter wants clarification as to 


how HCFA will ensure that all 
requirements are being met 

Response: Section 1915(e) of the Act 
specifically places the responsibility for 
monitoring waiver programs with the 
Secretary. HCFA, having the delegated 
authority to administer the waiver 
program, recognizes its obligation to 
ensure the establishment of necessary 
additional standards and compliance 
with ail health and welfare standards 
required under this section of the law as 
well as under section 1616(e) of the Act 
We believe that the regulations, as 
modified, contain sufficient assurances 
to ensure adequate compliance by virtue 
of the requirements for State licensure 
or participation standards for all 
providers furnishing services under the 
waiver ({ 441.302(a)) and the additional 
FFP restriction applicable to services in 
facilities which do not meet the 
standards (f 441.310(a)). 

We do not want to limit State 
flexibility or initiative unnecessarily by 
imposing requirements that result in 
unnecessary and expensive 
administrative burdens. Therefore, we 
have given States as much authority as 
possible for establishing the standards 
for provider participation. Each State 
must develop the safeguards necessary 
for its particular program. 

However, in light of public comments 
received, we have added a requirement 
that States must meet the standards of 
section 1616(e) of the Act when home 
and community-based services are 
provided in facilities that fall under the 
purview of that provision. Those 
standards apply to institutions, foster 
homes, or other group living 
arrangements where a significant 
number of SSI recipients are residing, or 
arc likely to reside. 

Waiver Requests—General 

Comments: One commenter asks if 
States con submit sequential or serial 
waiver requests. Others recommend that 
all waiver requests be published in the 
Federal Register with a comment period 
and that the Department issue a periodic 
report on approved waivers. 

Reponse: States may submit more 
than one waiver request. Further, we 
could not publish waiver requests in the 
Federal Register and still make a 
Secretarial decision within the statutory 
90-day period (section 1915(f) of the 
Act). We will, however, consider 
publishing a periodic report in the 
future. We will also determine whether 
there are alternate ways of making this 
information available. Currently, we are 
concentrating our resources on 
reviewing and processing the actual 
waiver requests. 


Termination of Waiver 

Comments: Some commenters are 
opposed to the threat of termination of i 
waiver if the program is not cost- 
effective in one particular year. They 
suggest that States should be allowed to 
experiment and reconcile any problem 
over the full three-year period. 

Response: We believe that a one-year 
period is an equitable time frame to 
measure compliance with the 
requirements of the waiver and to 
terminate or continue the waiver based 
on our findings. By law. States must 
provide the Secretary with information 
on the impact of the waiver annually, 
and the law authorizes us to terminate a 
waiver if we find non-compliance 
(section 1915(e) of the Act). 

We have added a new f 441.306 to 
specify that the procedures described at 
45 CFR Part 213 will apply to State 
requests for hearings on terminations 
We chose these particular hearings 
procedures because States are already 
familiar with them regarding other 
Medicaid provisions. 

Definitions of Services 

Comments: Some commenters wan: 
Federal criteria and guidelines issued 
for the definitions of services. These 
commenters fear that the lack of unifunn 
standards will lead to overlapping 
services, low quality services, and poor 
fiscal accountability. 

Response: The legislation is intended 
to provide States with the flexibility to 
develop and implement waiver 
programs that meet local needs. 
Although we have offered suggested 
definitions of services in the interim 
final regulations (46 FR 48533). we do 
not believe that it is appropriate to 
mandate these definitions. Further, we 
believe that the program contains 
sufficient safeguards against the 
possible abuses that these commenters 
have cited. 

Services—General 

Comments: Many commenters sugged 
that we specifically list various 
qualifying services in the regulation* to 
encourage States to provide them in 
their waiver programs. These 
commenters believe that this is 
necessary to ensure the availability of* 
full range of services under the waiver 
program. 

Response: It is not necessary nor 
possible to list all services in the 
regulations. States are free to include 
any type of appropriate service in their 
programs—hospice services, home 
adaptations to increase safety, 
nutritional assessment, counselling, etc. 
The law does not restrict the covernge 
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of appropriate services as long as the 

State: 

(1) Demonstrates that the services are 
cost effective; 

(2; Demonstrates that the services are 
necessary to avoid institutionalization; 

(3) Includes and defines the services 
m its waiver request: and 

(4) Obtains HCFA approval. 

Finally, it is not appropriate for us to 

encourage or discourage the use of a 
particular service. F.ach State decides 
a hat combination of services is 
appropriate for its particular program. 

Room and Board 

Comments: One commenter suggests 
that Medicaid should puy for room and 
board under residential care using the 
six-month limitation in title XX of the 
Act; and that the policy for room and 
board should be the same for all 
services. The six-month limitation under 
title XX of the Act provides for FFP for a 
nu> irnurn of six months when room and 
beard is determined to be an integral 
but ibordinate part of another covered 
service. Another commenter wants the 
regulations to clarify that the prohibition 
against payment for room and board 
does not apply to the medical and 
personal care services of foster care 
programs. 

Response: Section 1915(c)(1) of the 
Act specifically excludes payment for 
room and board under home and 
community-based services. As indicated 
in the preamble of the interim final rule, 
the only exception to this prohibition . 
that is authorized by the statute is for 
respite care. We see no need to include 
m those regulations a clarification of the 
status of room and boaid in foster care 
programs. The prohibition against room 
and hoard in these regulations is clearly 
in the context of the home and 
community-based services waiver 
programs, 

Cos! Effect! ve/7 ess 

Comments: Besides the specific 
categories of qualifying services, the 
regulations (§ 440.1*80) state that other 
services requested by the Medicaid 
:y can qualify if approved by 
HCFA as cost-effective. One commenter 
recommends that HCFA approval not be 
required for these “other services” since 
statute does not contain this 
requirement. The commenter suggests 
bbat the statute provides that the entire 
pUn must be cost-effective not any 
Particular service requested by a 
Medicaid agency. 

Response: The statute gives the 
Secretary broad discretion regarding the 
that services must meet to be 
considered qualifying services; 
Particularly, those services not 


specifically mentioned in the legislative 
history. We believe it is appropriate to 
impose criteria for these additional 
services, that will ensure conformance 
w ith the statutory intent to reduce 
Medicaid expenditures by providing 
lower-cost non-institutional services 
under the waiver. Accordingly, we are 
requiring HCFA approval for “other 
services’’ on the basis of cost- 
effectiveness and the necessity of the 
service to avoid institutionalization. 

Evaluation of Need 

Comments: Some commentcrs 
recommend additional restrictions for 
the process of evaluating an individual’s 
need for an SNF or ICF level of care. For 
example, one commenter wants the 
regulations to specify that only a State 
agency can perform the evaluation. One 
commenter wants the regulations to 
require periodic reassessments of the 
need for care. Another commenter 
suggested that the evaluation must 
include an assessment of the recipient’s 
total needs. These commenters believe 
that additional restrictions will make the 
evaluation process more effective by 
maintaining uniform standards, 
promoting consistent application of the 
standards, and eliminating possible 
conflicts of interest in the case of private 
evaluations. 

Response: States are required to 
describe their evaluation procedures 
and to submit their screening documents 
with their waiver request. They arc also 
required to maintain written 
documentation of their evaluations and 
to have this documentation available for 
review. 

The Congressional intent, as 
evidenced by House Report No. 97-158. 
Vol. II. pp. 319-320. is to allow the States 
flexibility in the development of 
appropriate evaluation procedures and 
in their implementation. We believe that 
the regulations provide this flexibility. 
States may decide who develops and 
conducts the evaluation of need and 
they may use whatever evaluation 
instruments are appropriate. 

While we do not believe that 
extensive limitations on a State's 
options are warranted, we do agree that 
a periodic reevaluation of the need for 
care should be explicitly required in the 
regulations. Section 441.302(c) has been 
revised accordingly. W r e note that those 
States already filing waiver requests 
have, in fact, provided for this 
reevaluation in their waiver requests. To 
date, all of the waiver requests we have 
received included a provision for a fairly 
complete assessment of the individual's 
total needs. 


Plan of Care 

Comments: One commenter 
recommends that the plan of care be 
developed by a physician, nurse, or 
licensed staff member of the facility or 
agency. The commenter feels that this 
would protect recipients against 
inadequate care. Others suggest that the 
State be allowed to review the 
individual case plans on a sample basis 
to avoid unnecessary administrative 
expenses, and that the waiver requests 
contain specific and detailed 
information on plans of care, services, 
and case management to ensure 
efficient, effective programs. 

Response: The purpose of the 
regulations is to give States the 
maximum opportunity for innovation 
with a minimum of Federal intervention. 
Accordingly, we believe that the States 
should decide who is responsible for 
developing the plan of care. The States 
do not have to approve the plans in 
advance nor review every plan. Since 
the States have the authority to develop 
their own approval process, they can 
indeed choose to review plans on a 
sample basis. As for the information in 
the waiver request, the preamble of the 
interim final regulations discussed the 
general nature of the information 
required. However, the actual material 
in the waiver request must contain 
specific, detailed, and complete 
information on all services, procedures, 
etc. 

Comments: One commenter wants to 
know why institutions fur mental 
diseases (IMDs) are excluded. 

Response: The Congressional 
Committee Reports do not discuss IMDs, 
Section 1915(c)(1) of the Act. however, 
clearly limits eligibility to persons who 
would require SNF or ICF level of care, 
the cost of which would be reimbursed 
under the State plan. Mentally ill 
persons who require SNF or ICF level of 
care can qualify for home and 
community-based services. However, 
individuals who are between the ages of 
21 and 85 and who would otherwise 
receive services in a hospital, skilled 
nursing facility, or intermediate care 
facility that is an IMD are not eligible to 
receive services under the waiver 
because Medicaid coverage in IMDs is 
not authorized for these individuals. 

Choice of Alternatives 

Comments: Some commentcrs suggest 
States be required to document that 
beneficiaries were informed of 
alternatives and that beneficiaries were 
permitted to choose the type of service 
desired. Others recommend that persons 
in institutions be allowed to request 
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waiver services. One commenter 
recommends that ’’representative'* be 
changed to “legal representative” in 
§ 441.302(d). 

Response: We agree that 
‘representative” should be changed to 
“legal representative” and have revised 
S 441.302(d) accordingly. However, we 
also believe that requiring States to 
document that beneficiaries were 
informed of alternatives is unnecessary 
and overly burdensome. The State must 
assure HCFA in its waiver request that 
the beneficiary choice requirement will 
be met. We have also added a new 
5 441.303(d) requiring that the State 
furnish to HCFA a description of how 
the beneficiary choice requirement will 
be met. Further, a beneficiary can 
request a fair hearing if he or she is 
denied a choice of services. 

Although the regulations state that 
services can be furnished only to 
recipients who are not inpatients; this 
does not preclude a State from Including 
currently institutionalized persons as 
one of the groups of individuals who 
will be offered waiver services, if this 
will permit these individuals to leave the 
institution. This option can allow certain 
individuals to leave the institution and 
receive the necessary services in the 
home, at a lower cost to Medicaid. 

Limitation of Costs 

Comments: One commenter 
recommends that expenditures under 
the waiver be permitted to exceed the 
limitation of comparable, 
institutionalized care. The conunmenter 
states that there are many advantages in 
maintaining a person at home, even if it 
is more expensive than an institution. 
Other commenters are concerned about 
the potential for accelerating total or 
a 8S rf *gate costs despite the average per 
capita limitation in the regulations. One 
commenter suggests that the State 
methodologies concerning average per 
capita expenditures be made part of the 
public record. 

Response . Congress specifically 
included a cost limitation in the 
legislation. However, the legislation 
does provide some flexibility since the 
limitation is based on average per capita 
expenditures. This permits States to 
include some individuals whose 
maintenance costs are actually higher 
than the cost of comparable services in 
an institution. 

We agree with the comment that the 
current requirements for a waiver do not 
contain adequate safeguards to protect 
against an increase in total Medicaid 
costs as a consequence of the waiver. 
Clearly, it was not the intent of 
Congress that the home and community- 
based services provision result in an 


increase in Medicaid long-term care 
expenditures. Therefore, the limitations 
on FFP In expenditures for home and 
community-based services contained in 
{ 440.180(b) are being expanded and 
redesignated as a new $ 441.310 to 
express the intent of Congress that 
program effectiveness result from State 
assurances required under the statute. 

Under these final regulations, FFP is 
available in these expenditures only up 
to the agency’s approved estimate of the 
total expenditures for home and 
community-based services under the 
waiver. We have also revised 
$ 441.302(e) to require a State to provide 
HCFA with an assurance that aggregate 
Medicaid expenditures for all services 
provided to individuals under the 
waiver do not exceed the aggregate 
expenditures that would be incurred for 
these individuals in the institutional 
setting, in the absence of the waiver. 
Also, we have revised $ 441.303(f) to 
require a State to include ail Medicaid 
expenditures in its computation of 
average per capita expenditures. 

Regarding the comment on State 
methodologies, we believe that 
publication is unnecessary. This 
information can be requested directly 
from the States that have submitted 
waiver requests. 

Annual State Reports 

Comments: One commenter 
recommends that certain specific items 
be included in the information that the 
State must submit in the annual reports. 
Another recommends that the State 
reports be available to providers and 
consumers. 

Response: We have developed a data 
collection plan that will be used by the 
States. The plan permits us to compare a 
State’s actual expenditures with its 
estimated expenditures and determine 
whether the State has met its 
assurances. Our objective is to limit 
State reporting requirements as much as 
possible, yet assure that basic program 
requirements are met. As we gain 
experience with the annual reports, we 
may wish to request some of the specific 
items that the commenter suggested. 

Regarding the availability of State 
reports, providers and consumers could 
request this information directly from 
the State. Copies of State reports will 
also be subject to disclosure under the 
Freedom of Information Act. 

Computation of Average Per Capita 
Expenditures 

Comments: Some commenters suggest 
that States be permitted to use their own 
methods of computing average per 
capita expenditures, as long as they are 
able to demonstrate that the aggregate 


cost of long-term care will be reduced 
Others suggested that other items such 
as State administrative costs be 
considered in the computation. 

Response: As previously discussed in 
section III.B. of this preamble, we hav e 
made various revisions to the 
computation. We believe that the 
computation in the regulations is an 
appropriate reflection of Congressional 
intent We also believe that it is 
necessary for all States to use the same 
computation method to meet this 
particular legislative requirement. To 
monitor the waiver programs effective 
HCFA must have the necessary 
information from each State in a 
consistent format 

Hie computation for average per 
capita expenditures should include only 
those cost items specifically relating to 
medical assistance that is covered undo 
the Medicaid program. Cost items that 
may have an indirect relationship to 
covered medical assistance cannot be 
considered in the computation. We 
agree that items such as the following 
should be part of the computation— 

• Cost of patients in hospital awaiting 
nursing home or community care 
placements; and 

• Reduced community Medicaid 
costs—An agency that has other means 
available to cover certain services may 
decide not to provide these services (for 
example, reimbursement for prescription 
drugs) under the Medicaid waiver, thus 
lowering the average per capita cost 
under the waiver. 

We do not believe that items such as 
the following should be included— 

• Average per capita State agency 
administrative cost—These costs would 
generally be the same whether they 
were incurred in connection with 
institutional care or home and 
community-based services and would 
not affect the computation of per cap.iJ 
expenditures. Therefore, it is not 
necessary that they be included in the 
computation; 

• Certain in-home costs that are p *ft 
of institutional costs—Costs attribuMbli 
to individuals who ore not currently 
covered by Medicaid and who are in the 
home, waiting for admission to an 
institution. We do not at this time 
propose that such services be reflected 
in the State's estimates of cost and 
utilization. We believe this would result 
in an unnecessary burden to the States 
since we do not know precisely the 
incidence or potential cost of such an 
occurrence. (We will be able to develop 
this information more fully once we 
determine the impact of the waivers by 
analyzing the annual reports that the 
States must submit.) However, we do 
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believe that an assurance is needed 
from the State that the aggregate costs 
of all services furnished to an individual 
in the home or community setting will 
not exceed the aggregate costs that 
would be incurred by the individual in 
the institutional setting, in the absence 
of the home and community-based 
waiver. Accordingly, we have amended 
$ 441.302(e) to require such an 
a? imnce; and 

• Medicare savings—For example, 
when a covered individual can be 
discharged from a hospital to a 
community setting rather than remaining 
in the hospital to await an available bed 
in a long-term care institution. U is not 
appropriate to consider Medicare saving 
in the computation. The statute provides 
that the State's estimate of average per 
capita expenditures is to be limited to 
the cost of Medicare services. 

YU. Impact Analysis 

Executive Order 12291 

We have determined that neither the 
October 1.1981 interim final regulations 
nor these final regulations meet the 
criteria for a “major rule", as defined by 
section 1(b) of Executive Order 12291. 
That is. neither will— 

• Have an annual effect on the 
economy of $100 million or more; 

• Result in a major increase in costs 
or prices for consumers, any industries, 
any government agencies or any 
geographic regions; or 

• Have significant adverse effects on 
competition, employment, investment, 
pnxiuctivity, innovation, or on the 
ability of United States-based 

ente rprises to compete with foreign- 
based enterprises in domestic or import 
markets. 

Our actuaries cannot estimate the 
economic effect caused by these 
provisions due to the uncertainties 
regarding the number of States that will 
I ultimately apply for waivers; the number 
of waivers that will be requested; the 
nature of the waivers; and whether the 
waivers wrill result in reduced costs or 
the provision of more services for the 
wme costs. 

The costs or savings resulting from 
jne&e provisions arc a function of the 
balance between deinstitutionalization 
Uome current residents of nurstng 
nornes could be returned to the 
community for less money) and new 
demand (some people who currently 
j J^ceive care from family and friends 
despite a medical need for nursing home 
car* will become eligible for Medicaid 
^t$ide the nursing home setting), and 
‘he number of States that choose to 
**ercise the option. Congress indicated 
[ 'U R Report No. 97-208. p. 967) that it 


expected the provisions concerning per 
capita costs would assure that aggregate 
costs are not greater than what they 
would have been without the home and 
community-based services. Moreover, 
the purpose of the legislative 
amendment was to provide the States 
with sufficient flexibility to develop 
more economical alternatives to the high 
cost of long-term care institutional 
services. To the extent that this purpose 
is achieved, the cost of providing the 
home and community-based services 
under the waiver will offset the cost of 
institutional care that would otherwise 
have been required. Further, by 
facilitating the use of other providers of 
care, more competition should be 
generated. 

Regulatory Flexibility Act 

The Secretary certifies under 5 U.S.C.. 
605(b) enacted by the Regulatory 
Flexibility Act (Pub. L 90-354). that 
neither the interim final regulations nor 
these final regulations, which amend 
and clarify the interim regulations, will 
result in a significant economic impact 
on a substantial number of small 
entities. 

The primary impact of the interim 
final and these final regulations is on the 
States and beneficiaries, which are not 
“small entities" within the meaning of 
the Act. Any impact upon providers will 
be the result of individual State 
decisions, as developed in the waiver 
requests. We would encourage States 
that are developing waiver requests 
under these provisions, to consider their 
effect on small entities and to analyze 
alternative choices. We believe that 
States are best qualified to determine 
whether a given adverse effect on small 
entities is appropriate in view of the 
benefits offered by a waiver request that 
is consistent with the provisions of these 
regulations. 

Further, in view of the provisions of 
section 1915 of the Act. while a State 
may consider the effect on small entities 
before submitting a request, we do not 
consider this effect in reviewing these 
requests. Therefore, a regulatory 
flexibility analysis is not required. 

Reporting and Recordkeeping 
Requirements 

Sections 441.302 and 441,303 contain 
reporting and recordkeeping 
requirements that are subject to the 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3507). As required 
by that act. HCFA requested Office of 
Management and Budget (OMB) 
approval of these requirements. OMB * 
has approved the data collection plan 
requirement in $ 441.302. 


The OMB approval number for the 
data collection plan required by 
S 441.302 is 0938-0268. The OMB 
approval number for the requirements 
under the model waiver request that 
States have the option of submitting is 
also 0938-0268. (The model waiver 
request is discussed in Part V. of the 
preamble. Policy Clarifications.) 

The other reporting and recordkeeping 
requirements contained in § § 441.302 
and 441.303 are not effective until OMB 
approves them. W'e will publish a notice 
in the Federal Register when approval Is 
obtained from OMB, giving the OMB 
approval number and the effective date 
of the requirements. 

List of Subjects 

42 CFRPart 435 

Aid to Families with Dependent 
Children. Aliens. Categorically needy. 
Contracts (Agreements—State Plan). 
Eligibility. Grant-in-Aid program— 
health. Health facilities. Medicaid. 
Medically needy. Reporting and 
recordkeeping requirements. Spend- 
down. Supplemental security income 
(SSI). 

42 CFRPart 438 

Aid to Families with Dependent 
Children. Aliens, Contracts 
(Agreements) Eligibility, Grant-in-Aid 
program—health, Guam, Health 
facilities. Medicaid. Puerto Rico. 
Supplemental security income (SSI). 
Virgin Islands. 

42 CFR Part 440 

Clinics, Dental health, Drugs, Grant- 
in-Aid program—health, Health care, 
Health facilities. Health professions. 
Hearing disorders. Home health 
services, Inpatients. Laboratories. 
Language disorders. Lung diseases, 
Medicaid, Mental health centers, 
Occupational therapy. Personal care 
services, Physical therapy, Prosthetic 
devices. Outpatients, Opthalmic goals 
and services, Rural areas, Speech 
disorders. X-rays. 

42 CFR Part 441 

Abortions. Aged. Early Periodic 
Screening Diagnosis and Treatment 
(EPSDT). Family Planning. Crant-in-Aid 
program—health. Health facilities. 
Infants and children. Institutions for 
mental diseases (IMD), Kidney diseases. 
Maternal and child health. Medicaid. 
Mental health centers. Opthalmic goods 
and services, Penalties. Psychiatric 
facilities. Sterilizations. 

42 CFR Part 435, 436. 440 and 441 are 
amended as follows; 
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PART 435—ELIGIBILITY IN THE 
STATES, DISTRICT OF COLUMBIA 
AND THE NORTHERN MARIANA 
ISLANDS 

The authority citation for Part 435 
reads as follows: 

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302). 

A. 42 CFR Part 435 is amended as 
follows: 

1. a. In the table of contents under 
Subpart C. Options for Coverage as 
Categorically Needy, a new ( 435217 — 
“Individuals receiving home and 
community-based services.'* is added 
under the center headings. Options for 
Coverage of Families and Children and 
the Aged, Blind, and Disabled\ 

b. Also, $ 435.232 is removed. 

2. Section 435.3 is amended by 
revising the last citation of 1902(a) to 
read as follows: 

$435.3 Basis 
• • • • • 

1902(a) (second paragraph after (44)) 
Eligibility despite increased monthly 
Insurance benefits under title II. 


$ 435232 lRedesignated as $ 435.217) 

3. Section 435232 is redesignated as 

$ 435217 and revised to read as follows: 

$435,217 Lndhriduais receivtng home and 
community-dated services. 

The agency may provide Medicaid to 
any group or groups of individuals in the 
community who¬ 
le) Would be eligible for Medicaid if 
institutionalized: 

(b) Would require institutionalization 
in the absence of home and community- 
based services under a waiver granted 
under Part 441. Subpart G, of this 
subchapter, and 

(c) Receive the waivered services. 

$$435,726 and 435.735 (Amended] 

4. Sections 435.728(b) and 435.735(b) 
are amended by removing the reference 
to "$ 435.232" and inserting "$ 435217" 
in its place. 

PART 438—ELIGIBILITY IN GUAM, 
PUERTO RICO. AND THE VIRGIN 
ISLANDS 

The authority citation for Part 436 
reads as follows: 

Authority: Sec. 1102 of the Sods! Security 
Act (42 US.C 1302). 

B. 42 CFR Pari 436 Is amended as 
follows: 

1. In the table of contents under 
Subpart C, Options for Coverage os 
Categorically Needy, a new $ 436217— 
"Individuals receiving home and 


community-based services." is added 
under the center heading. 

Options for Coverage of Families and 
Children and the Aged, Blind, and Disabled 

2. A new $ 436217 is added to read as 
follows: 

$ 436217 Individuals receiving home and 
community-based service*. 

(a) The agency may provide Medicaid 
to any group or groups of individuals in 
the community who— 

(1) Would be eligible for Medicaid if 
institutionalized; 

(2) Would require institutionalization 
in the absence of home and community- 
based services under a waiver granted 
under Part 441, Subpart G. of this 
subchapter; and 

(3) Receive the waivered services. 

PART 440—SERVICES: GENERAL 
PROVISIONS 

The authority citation for Part 440 
reads as follows: 

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302). unless otherwise noted. 

42 CFR Part 440 is amended as 
follows: 

C. Section 440.180 is amended by 
removing the paragraph designation for 
paragraph (a) and revising the contents 
of that paragraph. Paragraph (b) is 
revised and redesignated as $ 441.310. 

As revised $ 440.180 reads as follows: 

$440,160 Home or community-based 

sendees. 

"Home or community-based services" 
means services, not otherwise furnished 
under the State's Medicaid plan, that are 
furnished under a waiver granted under 
the provisions of Pari 441, Subpart G of 
this subchapter. Except as provided in 
| 441.310 the services may consist of 
any of the following services as defined 
by the agency that meet the standards 
specified in J 441.302(a): 

(a) Case management services; 

(b) Homemaker services; 

(cj Home health aide services: 

(d) Personal care services; 

(e) Adult day health services; 

(f) Habitation services; 

(g) Respite care services; 

(h) Other services requested by the 
Medicaid agency and approved by 
HCFA as cost-effective. 

PART 441-SERVICES: 
REQUIREMENTS AND LIMITS 
APPLICABLE TO SPECIFIC SERVICES 

The authority citation for Part 441 
reads as follows: 

Authority: Sec. 1102 of the Social Security 
Ad. (42 U.S.C. 1302). 


D. 42 CFR Part 441 is amended as 
follows: 

1. The Table of Contents for Part 441 
is amended by adding new $$ 441.306 
and 441.310 as follows: 

• • • • • 

Subpart G—Homs and Community-Based 
Services: Waiver Requirements 


Sec. 

441.306 Hearings procedures for waiver 
terminations. 

441.310 Limits on Federal financial 
participation (FFP). 

• • • 4 • • 

2. Section 441.301 is amended by 
revising paragraphs (b)(4) and (5). and 
adding a new paragraph (b)(6) to read ai 
follows (the introductory language of 
paragraph (b) is reprinted without 
change for the convenience of the 
reader): 

$ 441.301 Contents of request for a 
waiver. 

• • • • • 

(b) If the agency furnishes home and 
community-based services, as defined m 
$ 440.180 of this subchapter, under a 
waiver granted under this subpart, the 
waiver request must: 

• • • • • 

(4) Describe the services to be 
furnished; 

(5) Provide that the documentation 
requirements regarding individual 
evaluation, specified in $ 441.303(c). will 
be met; and 

(6) Be limited to one of the following 
target groups or any subgroup thereof 
that the State may define: 

(i) Aged or disabled, or both. 

(ii) Mentally retarded or 
developmental^ disabled, or both. 

(iii) Mentally ill. 

3. Section 441.302 is revised to read si 
follows: 

$441202 Stats assurances. 

HCFA will not grant a waiver under 
this subpart and may terminate a waiver 
unless the Medicaid agency provides tht 
following satisfactory assurances to 
HCFA: 

(a) Health and Welfare —Assurance 
that necessary safeguards have been 
taken to protect the health and welfare 
of the recipients of the services. Those 
safeguards must include— 

(1) Adequate standards for all types of 
providers that provide services under 
the waiver; 

(2) Assurance that the standards "f 
any State licensure or certification 
requirements are met for services or for 
individuals furnishing services that are 
provided under the waiver and 
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(3) Assurance that all facilities 
covered by section 1616(e) of the Act, in 
which home and community-based 
unices will be provided are in 
compliance with applicable State 
jiandards that meet the requirements of 
45 CFR Part 1397 for board and care 
facilities. 

(b) Financial accountability .—The 
agency will assure financial 
accountability for funds expended for 
borne and community-based services, 
provide for an independent audit of its 
wa ver program (except as IICFA may 
otherwise specify for particular 
waivers), and it will maintain and make 
available to HHS, the Comptroller 
General, or other designees, appropriate 
financial records documenting the cost 
of services provided under the waiver, 
including reports of any independent 
audits conducted. 

(c) Evaluation of need—Assurenee 
that the agency will provide for an 
evaluation (and periodic reevaluations) 
of the need for the level of care provided 
in an SNF, ICF, or ICF/MR. as defined 

by §§ 440.40 and 440.150. respectively, 
when there is a reasonable indication 
that individuals might need such 
services in the near future but for the 
availability of home and community- 
tased sendees. 

(d) Altcmati i*cs— Assurance that 
when a recipient is determined to be 
hkcly to require the level of care 
provided in an SNF. ICF. or ICF/MR, the 
recipient or his or her legal 
representative will be— 

(lj Informed of any feasible 
I alternatives available under the waiver; 
«nd (2) given the choice of either 
institutional or home and community- 
I based services. 

I (e) Expenditures —Assurance that— (1) 
I The average per capita fiscal year 
I expenditures under the waiver will not 
I exceed the average per capita 
expenditures for the level of care 
Provided in an SNF. ICF. or ICF/MR 
I under the State plan that would have 
I been made in that fiscal year had the 
I waiver not been granted, (i) These 
I expenditures must be reasonably 
I estimated by the agency; and (U) The 
I estimates must be annualized and must 
I cover each year of the waiver period. 

I (2) The agency's actual total 
hxpenuitures for home and community- 
I based services under the waiver and its 
I claim for FFP in expenditures for the 
I services will not exceed the agency's 
|approved estimates for these services. 
Impressed as the product of (CxD) in 
jibe supporting documentation required 
l^der 5 441 103(f). for each year of the 
■Waiver period. 

I (3) The agency's actual total 
p^penditures for home and community- 


based and other Medicaid services 
provided to individuals under the 
waiver will not. in any year of the 
waiver period, exceed the amount that 
would be incurred by Medicaid for these 
individuals in an SNF. ICF. or ICF/MR. 
in the absence of a waiver. 

(f) Reporting .—Assurance that 
annually, the agency will provide HCFA 
with information on the waiver's impact. 
The information must be consistent with 
a data collection plan designed by 
HCFA and must address the waiver's 
impact on— 

(1) The type, amount, and cost of 
services provided under tha State plan; 
and 

(2) The health and welfare of 
recipients. 

4. Section 441.303 is amended by 
revising and redesignating paragraph (d) 
as paragraph (0* adding new paragraphs 
(d), (e). and (g), and revising paragraphs 
(a) and (c), as follows: 

§ 44 1.303 Supporting documentation 
required. 

The agency must furnish HCFA with 
sufficient information to support the 
assurances required by S 441.302. Except 
as HCFA may otherwise specify for 
particular waivers, the information must 
consist of the following, at a minimum: 

(a) A description of the safeguards 
necessary to protect the health and 
welfare of recipients. This information 
must include a copy of the standards 
established by the State for facilities 
that are covered by section 1616(e) of 
the Act. 

• • • • • 

(c) A description of the agency's plan 
for the evaluation and reevaluation of 
recipients, including—(1) A description 


where: 

A - the estimated annual number of 
beneficiaries who would receive the 
level of care provided in an SNF, ICF. or 
ICF/MR with the waiver. 

B «• the estimated annual Medicaid 

expenditure for SNF, ICF, or ICF/MR 
care per eligible Medicaid user with the 
waiver. 

C~ the estimated annual number of 

beneficiaries who would receive home 
ond community-based services under the 
waiver. 

D- the estimated annual Medicaid 

expenditure for home and community- 
based services per eligible Medicaid 
user. 


of who will make these evaluatins and 
how they will be made: (2) A copy of the 
evaluation instrument to be used; (3) the 
agency's procedure to ensure the 
maintenance of written documentation 
on all evaluations and reevaluations; 
and (4) the agency's procedure to ensure 
reevaluations of need at regular 
intervals. 

(d) A description of the agency's plan 
for informing eligible recipients of the 
feasible alternatives available under the 
waiver and allowing recipients to 
choose either institutional services or 
home and community-based services. 

(e) An explanation of how the agency 
will apply the applicable provisions 
regarding the post-eligibility treatment 
of income and resources of those 
individuals receiving home and 
community-based services who are 
eligible under a special income level 
(included in | 435.217 of this chapter). 

(f) An explanation with supporting 
documentation satisfactory to HCFA of 
how the agency estimated the per capita 
expenditures for services. This 
information must include but is not 
limited to the estimated utilization rates 
and costs for services included in.the 
plan, the number of actual and projected 
beds in Medicaid certified SNFs, ICF*. 
and ICF/MRs by type, and evidence of 
the need for additional bed capacity in 
the absence of the waiver. 

(1) The annual average per capita 
expenditure estimate of the cost of home 
and community-based and other 
Medicaid services under the waiver 
must not exceed the annual average per 
capita expenditures of the cost of 
services in the absence of a waiver. The 
estimates are to be based on the 
following equation: 


F = the estimated annual number of 

beneficiaries who would likely receive 
the level of care provided in an SNF. ICF. 
or ICF/MR in the absence of the waiver. 

C »the estimated annual Medicaid 

expenditure per eligible Medicaid user of 
such institutional care in the absence of 
the waiver. 

H—the estimated annual number of 

beneficiaries who would receive any of 
the non institutional longterm care 
services otherwise provided under the 
State plan as an alternative to 
institutional care. 

1 = the estimated annual Medicaid 

expenditure per eligible Medicaid user of 
the nonlnstitutional services referred to 
in H. 


(AxB) 4- (A'xB'l + (CxD) + (CxD*) + (Hxl) (FxC) + (Hxl) + (FxC) 
F+H ^ F+H 










10028 Federal Register / VoL 50. No. 49 / Wednesday, March 13. 1985 / Rules and Regulations 


A‘*thc estimated annual number of 

beneficiaries referred to In A who would 
receive any of the acute care services 
otherwise provided under the State plan. 
B‘~the estimated annual Medicaid 

expenditure per eligible Medicaid user of 
the acute care services referred to in A*. 
C—the estimated annual number of 

beneficiaries referred to In C who would 
receive any of the acute care services 
otherwise provided under the State plan. 
O'*the estimated annual Medicaid 

expenditure per eligible Medicaid user of 
acute care services referred to in C. 

F'« the estimated annual number of 

beneficiaries referred to in F who would 
receive any of the acute care services 
otherwise provided under the State plan. 
G* » the estimated annual Medicaid 

expenditure per eligible Medicaid user of 
the acute care services referred to in F\ 

(2) For purposes of the equation, acute 
care services means all services 
otherwise provided under the State plan 
that are neither SNF. 1CF. or ICF/MR 
services, nor the noninstitutional, long¬ 
term care services referred to in FL 

(3) Data on the estimated annual 
number of beneficiaries and 
expenditures for those who would 
otherwise receive an SNF. IGF. or ICF/ 
MR level of care Is required for all three 
types of institutions only if the waiver 
request provides that each of these 
groups will be offered home and 
communityd>ased services. For example, 
if the request does not include persons 
who would otherwise receive an ICF/ 

MR level of care, the State is not 
required to furnish data on that group. 

(4) The data must show the estimated 
annual number of beneficiaries who will 
be deinstitutionalized from certified 
SNFs, ICFs and ICF/MRs because they 
would receive home and community- 
based services under the waiver, and 
the estimated annual number of 
beneficiaries whose admission to such 
institutions would be diverted or 
deflected because of the waiver 
services. For the latter group, the State's 
evaluation process required by 

S 441.303(c) must provide for a more 
detailed description of their evaluation 
and screening procedures for recipients 
to assure that waiver services will be 
limited to persons who would otherwise 
receive the level of care provided in an 
SNF. ICF. or ICF/MR. 

lg) Except as HCFA may otherwise 
specify for particular waivers, the 
agency must provide for an independent 
assessment of its waiver that evaluates 
the quality of care provided, access to 
care, and cost-effectiveness. The results 
of the assessment must be submitted to 
HCFA at least 90 days prior to the third 
anniversary of the approved waiver 
period and cover at least the first 24 
months of the waiver. 


5. Section 441.304 is revised as 
follows: 

t 441.304 Duration of a waiver. 

(a) The effective date for a waiver of 
Medicaid requirements to provide home 
and community-based services 
approved under this subpart is 
established by HCFA prospectively on 
or after the date of approval and after 
consultation with the State agency. 

The waiver continues for a three-year 
period from the effective date. If the 
agency requests it, the waiver may be 
extended for additional three-year 
periods. If HCFA’s review of the prior 
three-year period shows that the 
assurances required by ( 441.302 of this 
subpart were met. 

(b) HCFA will determine whether a 
request for extension of an existing 
waiver is actually an extension request 
or a request for a new waiver. 

(1) Generally, if a State's extension 
request proposes a change in services 
provided, eligible population, service 
area, or statutory sections waived, 
HCFA will consider it a new waiver 
request. 

(2) If a State submits an extension 
request that would add a new group to 
the existing group of beneficiaries 
covered under the waiver, HCFA will 
consider it to be two requests: one as an 
extension request for the existing group, 
and the other as a new waiver request 
for the new group. 

(c) HCFA may grant a State an 
extension of its existing waiver for up to 
90 days to permit the State to document 
more fully the satisfaction of statutory 
and regulatory requirements needed to 
approve a new waiver request. HCFA 
will consider this option when it 
requests additional information on a 
new waiver request submitted by a 
State to extend its existing waiver or 
when HCFA disapproves a State’s 
request for extension. 

(d) If HCFA finds that an agency is 
not meeting any of the requirements for 
a waiver contained In this subpart, the 
agency will be given a notice of HCFA’s 
findings and an opportunity for a 
hearing to rebut the findings. If HCFA 
determines that the agency is not in 
compliance with this subpart after the 
notice and any hearing. HCFA may 
terminate the waiver. For example: 

(1) If HCFA Finds that the agency's 
actual total expenditures for home and 
community-based services under the 
waiver exceed the agency's approved 
estimates for these services, expressed 
as the product of (C X D) in the 
supporting documentation required 
under § 441.303(f). for any year of the 
waiver period, the waiver may be 
terminated: or 


(2) The waiver may be terminated if 
HCFA finds that the agency's actual 
total expenditures for home and 
community-based and other Medicaid 
services provided to individuals under 
the waiver exceed, for any year of the 
waiver period, the amount that would be 
incurred by Medicaid for these 
individuals in an SNF. ICF. or ICF/MR 
in the absence of a waiver. 

6. A new $ 441.306 is added to read as 
follows: 

{ 441.306 Hearings procedures for waiver 
terminations. 

The procedures specified at 45 CFR 
Part 213 are applicable to State requests 
for hearings on terminations. 

7. A new S 441.310 is added to read as 
follows: 

1441.310 Limits on Federal financial 
participation (FFP). 

(a) FFP for home and community- 
based services listed in i 440.180 of this 
chapter is not available in expenditures 
for— 

(1) Services provided in a facility 
subject to the health and welfare 
requirements described in S 441.302(a) 
during any period in which the facilin n 
found not to be in compliance with tho 
applicable State standards described in 
that section; 

(2) Home and community-based 
services that exceed the agency's 
approved estimated total expenditures 
for these services, expressed as the 
product of (C X D) in the supporting 
documentation required under 

3 441.303(f) for each year of the waiver 
period; and 

(3) The cost of room and board except 
when provided as part of respite care in 
a facility approved by the State that is 
not a private residence. For purpose b of 
this provision, "board" means three 
meals a day or any other full nutritional 
regimen and does not include meals 
provided as part of a program of odult 
day health services. 

(b) On or after June 11,1985. the limit* 
specified in paragraphs (a)(1) and (a)(2) 
of this section are applicable to all 
existing and future waiver programs 
under this part 

(Catalog of Federal Assistance Program No* . 
13.714. Medical Assistance Program] 

Dated. November 26,1984. 

Carolyn* K. Davis, 

Administrator. Health Care Financing 
Administration. 

Approved: January 7.1985. 

Margaret M. IIodder, 

Secretary. 

|FR Doc. 85-5715 Filed 3-12-85; 8:45 ami 
MLUNQ coot «i?o-ot~ai 
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FEDERAL COMMUNICATIONS 

COMMISSION 

47CFR Part 22 

ICC Docktl No. 84-637; FCC 85-54) 

PoNcy and Rules Concerning the 
Furnishing of Customer Premises 
Equipment; Enhanced Services and 
Cellular Communications Services by 
ttve Del! Operating Companies 

agency: Federal Communications 

Commission. 

action: Final rule. 


summary: This document permits the 
cellular subsidiaries of the Dell Regional 
Holding Companies (RHCs) to directly 
Bwrke! cellular customer premises 
rquipment (CPE) without resort to a 
fcparate subsidiary, thereby providing 
[he Dell cellular companies with the 
wme flexibility as other cellular carriers 
b oryan Izing coporate functions. 

EFFECTIVE date: The Order is effective 
March 21.1985. 

FOR FURTHER INFORMATION CONTACT: 

Mary L Brown. Common Carrier 
Buttau. Federal Communications 
Commission. Washington. D.C 20554 

|202| r>32-9342. 

SUPPLEMENTARY INFORMATION: 

List of Subjects In 47 CFR Part 22 

Cellular radio service. 

Communications common carriers, 

Mobile radio service. Radio common 

terriers. 

Report and Order 

| la ihf matter of policy and rules concerning 
F* furnishing of customer premises 
Wuipmrnt, enhanced services and cellular 
mmunicatlaDS services by the Beil 

Companies. CC Docket Na 84-537; 
rCC nv$4. 

Adopted: Isnuary 31.1965. 

Released: February 12.1985. 

I By the Commission: 

I L In the Notice of Proposed 

pukmaking In this docket, we proposed 

► eliminate the requirement that 

Nltilar companies owned or controlled 

Py the divested Regional Holding 

p'^panics (RHCs) offer cellular 

F-itomer premises equipment (CPE) 

plough a fully separated subsidiary. * 1 

I'Vtfjc* of Proposed Rulemaking. OC Docket No. 

M-271. released June 26 1064. 49 FR 
FT 2 IJ«ly A 1964) (hereinafter Notice) Pursuant to 
of the Commission's Rules, cellular services 
^ ^ rau * t be fully separated from 
Ptjdito* telephone services. This proceeding does 
L to amend our rules regarding structural 

P^-Uon between landline end cellular 
P^'itmes. 


We tentatively found that competition in 
the provision of cellular services and the 
competitive nature of the cellular CPE 
market adequately protected cellular 
ratepayers and CPE customers from the 
dangers of anticompetitive practices 
that we sought to discourage when we 
created the separate subsidiary 
requirement We also invited comment 
on whether the RHCs’ cellular 
subsidiaries should be allowed to offer 
other mobile services and CPE. In 
addition, we requested comments on 
minor amendments to § 22.901 of the 
Commission's Rules, to reflect the 
changes in nomenclature of post¬ 
divestiture Bell System and the band on 
CPE manufacturing imposed by the 
Modification of Final Judgement (MFJ). 1 * * * 
Numerous comments and reply 
comments have been received in 
response to the Notice.* *• By this Order 
we adopt the proposals set forth in the 
Notice subject to the modifications 
explained below. 

1. Background 

2. As we discussed in the Notice, 4 The 
requirement that the RHCs' cellular 
companies fully separate the provision 
of CPE from service has its origins in the 
Second Computer Inquiry (Computer 
II) * decisions, where we found that CPE 
and enhanced services should be 
provided on a competitive, unregulated 
basis. Based on a finding of the probable 
anticompetitive consequences of 
allowing AT&T to enter the CPE and 
enhanced services market, we order 
AT&T to offer its unregulated CPE and 
enhanced services through a fully 
separated subsidiary. We found that the 
structural separation occasioned by a 
separate subsidiary would. In AT&Ts 
case, protect consumers and ratepayers 
from potential anticompetitive practices 
and promote a competitive CPE 
marketplace. When we created the 
cellular service in 1981,° we found that 


* United Slotne v. American Telephone and 
Telegraph Co 552 F Supp. 131 190-91 (D-D C. 1962), 
afTdeub nam Maryland v. United State*, 103 S.CL 
1240(1963). 

a A list of commenting pirtiii it attacked aa 
Appendix A. 

1 Notice, supra note 1. at paras. 2-4. 

■ Amendment of § 64,702 of the Commit* ton* 
Rulee and Regulations, 77 FCC 2d 384 (I960). 
reconeideration 64 FCC 2d 50 (1961). further 
rrcaneidemUon 86 FCC 2d 512 (1961). affd tub nam. 
Computer 6 Communication* Induel Ate 'it v. FCC, 
603 F-2d 196 (D.C Or 1982). cert denied 461 U S 
*38 (1983) 

•Cellular Communication* Syeteme (Cellular 
Order/ 88 FCC 2d 460 (1961), reconsideration 89 
FCC 2d 58 (1982). further reconeideration 90 FCC 2d 
571 (1982). appeal dit nut ted eub nam. United Stotee 
v. FCC. Civ. No 82-1256 (D.C Ctr. March 3.1963) 


AT&Ts cellular operations should be 
organized in a subsidiary separate from 
basic telephone operations, consistent 
with the Computer II requirement of 
separation of competitive services. With 
respect to cellular CPE, we provided 
that AT&Ts cellular subsidiary would 
be required to further separate its 
offering of cellular CPE 7 * * Shortly before 
the AT&T divestiture on January 1.1984. 
we evaluated the application of the 
Computer II structural separation policy 
as applied to the divested RHCs.* We 
elected to continue to mandate 
structural separation for the RHCs* CPE 
and enhanced services activities, 
subject to several modifications,* but 
found the record to be insufficient to 
support a judgment on whether the 
provision of cellular CPE should 
continue to be separated from cellular 
service. 10 Accordingly, we issued a 
Notice of Proposed Rulemaking to 
determine if cellular CPE could be 
offered by the RHCs* cellular companies 
without resourt to a separate 
subsidiary. 11 * In addition to the cellular 


'Cellular Order, 66 FCC 2d et 487. a. 65. 

■ Under the Modification of Final Judgement. Ail 
facilities used to provide common center mobile 
■errice* were transferred to the RHCs. Plen of 
Reorganization et 386-89, approved in United State* 
v. American Telephone and Telegraph Ca 509 F. 
Supp. 1087.1102 (D C. Cir. 1983). 

• Report and Order. CC Docket No. 83-115 95 
FCC 2d 1117 (1963) [BOC Separation Orderi affd 
Wind* BeU 7W. Ca v. FCC, 740 Fid 485 (7th Or. 
1964). means/deration FCC 64-252. raleasd June 1* 
1964. 49 FR 20058 Quae 28.1964). appeal filed tub 
nam. North American Telecomm Assoc. V. FCC No. 
84-2216 (7th Or. filed June 4. 1964). The 
modifications anr (1) That the operating company 
and Its CFE subsidiary may engage in joint billing 
far four years; (2) the operating company may refer 
customers for transmission services to its CPR 
company provided the customer is told alternative 
vendors exist (3) the companies may engage In joint 
installation and maintenance of tingle-line 
residential end business phones: (4) and the 
companies may propose to utilize some other 
organizational structure, such ee a division. If the 
company can demonstrate that ratepayers can be 
insulated from the losses of the CPE organization 
and that the other structural separation conditions 
are met. 

*• BOC Separation Order, supra note A at 1147. a. 
29. 

11 The Notice ■pacific ally a ddressed the issue of 
the provision of oeUular CPE Aa part of the Notice 
in this proceeding, we invited comment on any other 
relevant issues. No party objected to the suggestions 
that enhanced services, like CPE. be offered directly 
by the RHCs' cellular subsidiary Amerttech Mobile 
at 1; BellSouth Mobility el 17: end Southwestern 
Belt Mobile et ia The Computer // decision to 
■operate ATATs provision of enhanced services 
relied on the same grounds as the CPE decision. /.*. 
ATATs dominance of the local exchange end 
integration with manufacturing and research and 
development operations Since as we have noted, 
the BOC cellular providers lack monopolies over the 
provision of cellular services, they should be 
equally unable to engage in affective 
anticompetitive conduct ia the provision of 
enhanced mobile services. However, the Computer 

ConUnuad 
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CPE separation issue, we also sought 
comment on whether the RHCs* * cellular 
subsidiaries could offer other mobile 
services and CPE. 

3. Pending resolution of the cellular 
CPE structural separation issue, we 
have granted interim waivers to those 
RHCs that requested permission to offer 
their cellular CPE and other mobile 
services and CPE without resort to a 
separate subsidiary. Three of these 
interim waivers were granted as part of 
the Notice, and other interim waives 
have been granted by letters subsequent 
to the Notice. 

4. Pursuant to these waivers, the 
provision of cellular CPE among the 
RHCs* cellular subsidiaries falls within 
one of three basic organizational 
structures: (1) Those that offer cellular 
CPE through a division or company 
which also resells cellular service 
(Ameritech Mobile. Bell Atlantic Mobile. 
PacTel Access and Southwestern Bell 
Mobile); (2) those that offer cellular CPE 
through a separate division devoted 
solely to the sale and lease of cellular 
CPE (BellSouth Mobility and NewVector 
Communications); and (3) one company 
(NYNEX Mobile) that offers cellular CPE 
through a separate subsidiary. 11 None of 
the cellular operating companies, which 
actually own the plant and equipment 
that constitutes the cellular 
radiotelephone network, are involved in 
the sale or leasing of cellular CPE. 
Furthermore, in those cases where 
resale and cellular CPE are offered 
jointly, activities related to cellular CPE 
are accounted for separately. 11 

5. In response to our Notice , we 
received 14 comments and eight replies 
discussing our tentative findings. 

Several parties also requested that, in 
the event we abolish the structural 
separation requirement we mandate 
that the RHCs offer CPE equipped with 
a convenient means for users to select 
the frequency block on which to 
originate or receive calls. These parties 
allege that this capability permits the 


// requiremrnt that any carrier • enhanced oervicc* 
operation* obtain baafcc service* from affiliate* 
pursuant to tariff. wtU apply equally to the provision 
of enhanced mobile service*. Accordingly, this 
Order govern* the provision of enhanced mobile 
service* and treat* enhanced mobile eervice* 
Identically to cellular CPE for the purpose of 
deciding how enhanced mobile service* ihould be 
offered. 

“Tha exUlmg corporate structure* are diecuiaed 
more fully infra para*. 20-22. 

"In ell caaea. the cellular operation* are fully 
separated from landline telephone operation*, and 
the cellular operating companies provide cellular 
service* to the co-owned reseller on the tame term* 
and condition* a* service i* provided to other 
readier*. Section 22.901(c) and (d) of the 
Commission'* Rule* 


user to select which carrier transmits 
the call. 14 

6. The majority of the parties 
submitting comments in response to the 
Notice concurred in our tentative 
findings. Most of the comments, in fact, 
merely restate the rationale advanced In 
the Notice. 1 * Of those agreeing with our 
tentative conclusions, many are the 
cellular subsidiaries of the RHCs. These 
commented also advanced additional 
reasons for the elimination of the 
separate subsidiary requirement, or 
have provided facts that support our 
tentative conclusions.**Only two 
commenters, one a retailer of cellular 
CPE and another representing the 
interests of some nonwireline carriers, 
assert that our analysis was flawed. 1 ’ 

II. Discussion 

A. Structural Separation of Cellular CPE 

7. In the Notice . we tentatively 
concluded that the RHCs' cellular 
subsidiaries need not further separate 
their offerings of cellular CPE, 1 * VVE 


"So* Section U. B infra, 

"On the Impact of our policies on ratepayer*. aea 
Ameritech Mobile at 3-6; Ball Atlantic Mobile at 7- 
11; BellSouth Mobility at 9-12: NewVector 
Communication* at 7-10; NYNEX Mobile at 10-13; 
PacTel Aocea* at 3-5; and Southwestern Bell Mobile 
at 4-7. On the Impact on competition, tee Ameritech 
Mobile at 5-7; Bell Atlantic Mobile at 11-14; Bell¬ 
South Mobility at 12-14; NewVector 
Communications at 10-12; NYNEX Mobile at 15-18; 
TacTel Acceaa at 5-4 and Bell Atlantic Mobile 
Reply at 5-7. On the cost* of a *eparute cellular CPE 
subsidiary. aee Amentech Mobile at 7-4; Bell 
Atlantic Mobile at 14-119. BellSouth Mobility at 15- 
17; NewVector Communication* at 11-12: NYNEX 
Mobile at 13-15; PacTel Accea* at 8-7; Bell Atlantic 
Mobile Reply at 10-11: and Pac^Td Access Reply at 
2-5. 

"NewVector Communication* and NYNEX 
Mobile argue that we ahould consider * number of 
factor* In evaluating whether to continue the 
separate subsidiary requirement for cellular CPE 
NewVector Communication* at 0-7 and NYNEX 
Mobile at 4-0. These parties point out that the co«1- 
beneflt criteria developed in the Computer U 
decision* are not rigid requirement*, but merely 
guideline* for the evaluaJUon of whether structural 
•eparation is necessary. We agree with thi* 
Interpretation of the coat-benefit criteria, a* 
evidenced by our wide-reccing analyei* of a number 
of factor* relating to cellular in the Satiaa. See BOC 
Separation Reconsideration Ordor. supra note fl. at 
para 13. and Holier, supra note 1. at n.5. 

,T See the petition* submitted by Tandy and 
Telocatar. In addition. Honda Cellular and MCI 
argued that if structural separation of cellular CPE 
were eliminated, further relief la oaceesary. See 
parat. 30-31. infra. 

"Our existing policy permit* the RJKV cellular 
■ubridiarie* to offer cellular CPE through the 
Conyputer U subsidiary that offer* non-ccllular CPE 
or through another Computer // subsidiary devoted 
solely to cellular CPE 


reasoned that the competitive provision 
of cellular service, arising from our 
decision to authorize two competing 
systems in a market adequately 
protects cellular ratepayers from the 
dangers of cross-subsidy 1# , in which the 
ratepayers subsidize CPE activities, or 
of cost-shifting. in which the regulated j 
firm enhances its rate base by including 
costs related to CPE activites in its 
revenue requirements. 30 In general, we 
found that cross-subsidization of CPE 
activities is unlikely because cellular 
operating companies will complete 
against each other at the wholesale level 
and therefore will not have access to 
monopoly revenues. Similarly, extensive 
competition exists at the retail level 
among resellers of service. Thus, at hath 
the retail and wholesale levels, 
competition constrains the carrier's 
ability to subsidize the price of CPK 
from excess prices on transmission 
rates. Cost-shifting is unlikely because i 
competitive carriers do not have an 
incentive to load the costs of their 
cellular CPE activities onto the costs of 
providing cellular service. 

8. We also tentatively concluded that 
elimination of the separate subsidiary 
requirement would foster a more 
competitive cellular CPE marketplace. 0 
One of the reaons we established 
structural separation in the Compu: rlJ 
decisions was to ensure that AT&T 
would not use its monopoly position in 
basic services to favor its own CPE over 
that of its competitors. In the case of 
cellular, however, this concern is 
addressed by regulatory policies other 
than structural separation. Unlike 
exchange telephone service, cellular in 
not a monopoly service. The RHCs 
cellular subsidiaries must complete with 
other carriers and resellers who are able 
to offer “one stop shopping" for cellular 
service and CPE. Furthermore, cellulnr 
resellers and independent CPE vendor* 
established their service and CPE rrtsfl 
operations contemporaneously with 
cellular w holesalers. Cellular resells 
and CPE vendors are not disadvan!^ 
as non-cellular CPE retailers are, by tb* 
presence of a firm that has dominated 
the CPE market for a number of years. 
We also tentatively concluded that our 
network design disclosure requirement! 
guard against an RHCs cellular 
subsidiary favoring its own cellulai CJ* 
In addition, the RHCs are presently 
barred from manufacturing their ovsn 


"Land line telephone ratepayer* are already 
protected by our requirement that cellular 
subsidiaries of landilne telephone companies b* 
fully te para ted from Isrvdlme telephone opeNMJi* 
See | 22-901 of the Commiaiioa'* Rule* 
u Motic*. supra note 1. at para*. 5-4 

*Ut *t para* 9-10. 
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CPE, pursuant to the MFJ. 72 We 
tentatively concluded that the 
separation requirement interferes with 
the RHCa* cellular subsidiaries' ability 
to compete in the CPE market, and that 
other policies appear adequate to 
prevent attempts by the RHCs* cellular 
subsidiaries to favor a particular type of 
Isqoipment* 

9 Furthermore, we tentatively 
I concluded that the separate subsidiary 
requirement posed serious competitive 
disadvantages to the RHCs' cellular 
subsidiaries because these are the only 
cellular entities that cannot offer 
prospective customers the convenience 
of dealing with one firm for cellular 
service and CPE. We concluded this was 
disadvantageous in an environment 
where the RHCs' cellular subsidiaries 
ere competing for a share in the cellular 
services and CPE markets with 
ponwirelines, resellers and retailers, all 
of whom have entered the market at 
approximately the same time. Thus, we 
found that potential for anticompetitive 
■practices related to the provision of 
I cellular CPE appears to be adequately 
■deterred by various regulatory policies, 
land that the additional benefits to our 
I goal of fostering a competitive cellular 
[CPE marketplace to be gained by 
[imposing a structural separation policy 
| are negligible. 

■ 10. We also examined the costs of our 
[structural separation policy and 
[concluded that the costs of complying 

| with our policy appeared to outweigh 
[the benefits obtained. In comparison to 
[their landline counterparts, cellular 
[operations of the RHCs are small. As a 
Ireiult. wc reasoned that these cellular 
I companies may realize effciencies from 

■ shared staff, expenses, plant and 
[equipment, and that any savings 

talized could be passed on to their 
[customers. This Order adopts our 
[tentative conclusions and eliminates 
[structural separation requirements for 
[Bell Companies' provision of cellular 
I CPE. 

11 Effect on ratepayers. Tandy and 
[Telocator object to the tentative 
[conclusion we reached in the Notice . 
[These parties argue that elimination of 
|th« separate subsidiary policy for 
[cellular CPE activities will produce 
|*r.ticompetitive consequences for 

>Uular retepayers, as well as 
[nonwireline competitors and resellers. 
[Tandy argues that once the nonwirelines 
|*Qter the market, their presence will 

■ . ' "While the RHCs* cellular subsidiaries ere 

[ frotn manufacturing their own equipment 
I *•*») of these companies have entered into license 
I with manufacturers to provide cellular 

I Ur- thst bears the corporate name of the RHCa* 
|c*UuU T subsidiary Sec NYNEX Mobile at Appendix 


only serve to exacerbate the incentive 
for the RHCs’ cellular subsidiaries to 
engage in predatory pricing of CPE in 
order to leverage into a greater share of 
the service market.** Tandy and 
Telocator also argue that the regional 
operations of the RHCs' cellular 
subsidiaries will allow these firms to 
transfer revenues around their regions, 
concentrating the revenues in those 
markets where anticompetitive practices 
such a predatory pricing would prove 
advantageous. 24 Tandy also complains 
that the RHCs cellular subsidiaries will 
be able to shift costs between their CPE 
and service activities so as to take 
advantage of even the slighest 
alterations in prices.** Finally. Tandy 
argues that the RHCs* cellular systems 
have privilege access to the landline 
network, and that this privileged access, 
along with other benefits associated 
with their association with the RHCs'. 
creates opportunities for these 
companies to engage in anticompetitive 
practices.*• Telocator suggests that, in 
order to minimize opportunities for cost 
shifting, the Commission maintain the 
separate subsidiary requirement, 
although Telocator would allow the CPE 
subsidiary to resell cellular services.* 7 
12. We reject these arguments. Tandy 
and Telocator have not demonstrated 
that our analysis was in error. The 
competition which we have mandated at 
the wholesale level through the licensing 
of competing systems, and which we 
have fostered at the retail level through 
the encouragement of resale, should be 
adequate to discourage anticompetitive 
practices. Tandy does not explain how, 
given the existence of a competing 
nonwireline system, the RHCs* cellular 
subsidiaries could sustain a policy of 
cross subsidization long enough to 
capture a majority or all of the market. 
Furthermore, as we discussed in the 
Notice , in a competitive environment, a 
cross subsidy from service activities to 
CPE activities would require an Increase 
in service rates. A rate increase 
provides an incentive for subscribers to 
switch systems. So long as the 
competing system prices its service at 
cost, marketplace checks should be 
adequate to discourage anticompetitive 


"Tandy at 2- 

" Tandy Reply at 10-11. Sec also Telocator 
Opposition to Reconsideration In CC Docket No 83- 
115 at 78 (referenced in Tandy'* petition in this 
proceeding at 1). 

"Tandy Reply at 11-12. 

"Tandy Reply at 12. 

**Telocator Comment* on Interim Capitalization 
Plana at IS. The RHCa disagree with the poaitiona of 
Tandy and Telocator. citing the rational# we 
proposed in the Notice. Amentech Mobile Reply at 
2-3: Bell Atlantic Mobile Reply at 3-5; PacTol Reply 
at 1-3; and Southwestern Boll Mobile at 3-4 " 


abuses. This is true even if the cross 
subsidy allows the RHCs’ cellular 
companies to price CPE below cost. In 
general, if the RHC's cellular subsidiary 
is to compete successfully, the total 
charges for service and CPE must be 
similar to its competitors’. We also fail 
to see why the RHCs' cellular 
companies would possess an advantage 
In comparison to the nonwireline firms 
by virtue of their regional operation. The 
existence of a nationwide affiliate does 
not. in and of itself, produce joint and 
common costs that can be loaded onto 
the rate base.** Wc ore also 
unpersuaded by Tandy's argument that 
the RHCs* systems have privileged 
access to the landline network. The 
landline telephone companies owned by 
the RHCs are required to provide 
facilities and services to all cellular 
systems on an equal basis.** 

13. These parties also argue that our 
analysis is based on the erroneous 
assumption that headstart is a 
temporary phenomenon and that 
competition at the wholesale level will 
soon become the norm. We continue to 
believe that the wireline headstart, to 
the extent it exists, will be temporary. 
Many of the nonwireline applicants in 
markets 31-90 have announced 
settlement agreements have been 
reached which would allow the 
Commission to grant construction 
permits. 30 Where full settlements have 


"Even if these cost* could be loaded inlo the rale 
base, many of the nonwirelines are owned or 
controlled by nationwide corporation entitle* wilh 
aubatantial resource# For example, nonwirelrne 
companies such as MCI and Metromedia presently 
are licensed in four of the lop 30 markets each. 
Furthermore. Bell Atlantic Mobile and NYNEX 
Mobile argue that opportunities for anticompetitive 
behavior have been lessened by the break up of 
centralized cellular operations under ATST into 
seven regional cellular entities Bell Atlantic Mubil# 
points out that the Central Cellular Service 
Organization (CCSO). that at one time was 
envisioned as a centralized administrative service 
organization for the seven companies, has been 
permanently dissolved and will not be 
reconstituted Bell Atlantic Mobile at 12. In addition. 
NYNEX Mobile argues that the cellular subsidiaries 
do not receive any services from Dell 
Communications Research. Inc. (Bellcore), the 
landline telephone equivalent of the CCSO. NYNEX 
Mobile at 13. o.". We agree thst the lack of a 
centralized administrative organization lessens the 
potential for anticompetitive activity, although the 
dissolution of the CCSO does not. by itself, warrant 
the elimination of the separate subsidiary 
requirement 

"Section 22.901(c) of the Commission** Rote*. It 
Is not clear what information the landline affiliate 
possesses that would be available and of use to 
cellular companies Tandy apparently believes there 
Is an analogy to our concern about regulated 
telephone companies passing valuable customer 
information to their unregulated CPE affiliates to the 
detriment of competitors. The circumstances here, 
which affect only mobile telephone service, are not 
comparable. 

•• See Public Notice, Rept No. CL-106. Mimeo 
6471. released September Kk 1984 and Public Notice. 

CasOeead 
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not been reached, our adoption of the 
cellular lottery should further speed the 
licensing process.* 1 In the top 30 
markets, where comparative hearings 
are required, nine markets have 
competing systems, and in 17 more, the 
nonwireiines have received construction 
permits. 

14. Ameritech Mobile argues that 
anticompetitive practices are also 
discouraged by the partnership 
agreements that most of the RHCa* 
cellular operating companies have 
entered into with non-Bel! wireline 
companies,** The partnership 
agreements were initiated In order to 
resolve conflicts created by mutually 
exclusive applications for wireline 
service. Typically, the limited partners 
in the operating company also enter the 
market as resellers and CPE retailers. 
Ameritech Mobile contends that, as the 
genera! partner in these operations, it 
owes the limited partners fiduciary 
duties. Furthermore, Ameritech Mobile 
asserts that its fiduciary responsibilities 
can be enforced by resort to the 
partners’ audit rights. We agree with 
Ameritech Mobile that in markets where 
a partnership is licensed to provide 
cellular service, there are significant 
incentives to encourage the competitive 
provision of CPE. All of the partners 
have an incentive to see that CPE is 
offered at competitive prices, because 
sale or lease of additional cellular CPE 
will encourage sale of additional cellular 
service. 

15. Bel] Atlantic Mobile and BellSouth 
Mobility argue that in addition to the 
reasons cited in the Notice, cost shifting 
will not occur because many states do 
not regulate wholesale or retail rates for 
cellular service, and therefore no "rate 
base" exists.** We are aware, however, 
that some states require tariffs, while 
others are monitoring the development 
of the cellular industry with a view 
toward considering rate regulation in the 
future. More importantly, evaluation of 
the possibility of cost shifting ia relevant 
to a determination of whether CPE 
prices can be artificaUy lowered. Cost 


Rppt No. CX-17U. klsroeo 909. relaaaed November 
19.1964 (extending the deadline far tiling 
Agreement* until January IS. 19851. 

11 Ollular Lottery Order, CC Docket No. *3-1096. 
FCC M-lSa released May 14.19*4 

M Amcrite h Mobile at 4-4. 

" Bail Atlantic Mobile report* that ia ita serrtc* 
area. New fancy, the Outrun of Colombia anti 
Delaware do not regulate cellular rate*. 
Pennsylvania Maryland and Virginia permit the 
filing of flexible Ynmrniiuywnaxtniunr tariff* 
According to Bell Atlantic Mobile Mary land it the 
only arete ia lie am to regulate retail rate* Bell 
Atlantic Mobile at IS BellSouth Mobility elate* 
that, within ita service area. Florida. Georgia and 
Tennessee do not regulate rate*. BellSouth Mobility 
at IS. 


shifting abilities and incentives, 
therefore, constitutes a relevant factor in 
determining whether to eliminate 
structural separation for cellular CPE.* 4 
16. Effect on competition. Several 
parties offered additional support for 
our tentative finding that the current 
separation policy does not benefit, and 
may in fact harm, competition in the 
cellular CPE market. For example. Bell 
Atlantic Mobile cites trade press reports 
on the growing number of cellular CPE 
vendors.** Sever! of the cellular 
subsidiaries have also noted the strong 
competition which has developed at the 
retail level for cellular service and 
CPE. 3 * These parties assert that their 
own resale and CPE entities compete 
against large numbers of affiliated and 
non-affiliated resellers that provide "one 
stop shopping” for cellular service and 
CPE. NYNEX Mobile has submitted a 
lengthy appendix containing 
advertisements from around the country 
for cellular services and CPE, 
demonstrating that many resellers are 
advertising the convenience of dealing 
with one firm for service and CPE as an 
inducement to attract customers.* 7 
Finally, Ameritech Mobile points out 
that the structural separation policy, in 
addition to causing inconvenience for 
prospective customers, also creates a 
degree of confusion among prospective 
customers that impedes the RHCs’ 
cellular subsidiaries ability to 
compete.** These pleadings support our 
views, as set forth in the Notice . that the 
market for cellular CPE is becoming 
increasingly competitive, in part due to 
our resale policies, and that absent the 
elimination of the separate subsidiary 
policy, the RHCs’ cellular subsidiaries 


“ Bell Atlantic Mobile end BellSouth Mobility 
alto argue thef lb* economic structure of the 
cellular industry, in comparison to the landllne 
telephone industry provide* fur her evidence that 
anticompetitive practice* wilt not occur BeU 
Atlantic Mobile at • and BellSouth Mobility at UX 
Theta parti©* argue that cellular ha* fewer fixed 
coata and aenrat a highly specialized market. While 
It 1a true that the ratio of fixed to variable coat* 
affect* the ability of an lndu*try to engage b» 
anticompetitive practice* (i*.. predatory pricing), 
low fixed coal* are not determinative of whether 
croae-rubsidixatlon will occur. 

11 The report cited by Bell Atlantic Mobile trite* 
that there ere or win toon be SI vendor* of cellular 
CPE nationwide, of which 16 are presently In 
operation Bell Atlantic Mobile at U-13. 

11 Bell Atlantic Mobile report* that in lit region, 
there are 20 authorieed mate agent*, eight ««b- 
Agenta and five nneffitiated retailer*. Beil Atlantic 
Mobile at 13. BellSouth Mobility reports that In It* 
region, it compete* with four reseller and seven 
authorized agenti. BellSouth Mobility at 13-14. 
NYNEX Mobile ha* aubmitled a Uat of 13 reseller* 
(including NYNEX Mobil*! that have applied to 
operate or have received permission to operate m 
New York stale. NYNEX Mobile at Appendix i 
Attachment 2, 

if NYNEX Mobile et Appendix L Attachment L 

99 Ameritech Mobile el *.7. 


will be hampered in the ir ab ility to 
compete in the cellular CPE market *• 

17. Costs of Separation. The RHC* 
cellular companies also agree with our 
tentative conclusion that the separa^* 
CPE subsidiary requirement Imposes 
costs on the RHCs* cellular subsid: ax n 
that are not justified by their size. 
Ameritech Mobile. Bell Atlantic Mobile, 
BellSouth Mobility. NYNEX Mobile, and 
Southwestern Bell Mobile report that 
they employ between 100 and 200 
people. 4 ® These parties assert that if 
cellular CPE could be provided directly 
by the cellular subsidiary, efficiencies a 
staffing and operations could be 
realized. Tandy, opposing the 
elimination of structural separation 
argues that the Commission has 
determined on previous occasions that 
there are no efficiencies to be realize! 
from the joint provision of service and 
CPE. 41 Tandy further argues that the 
RHCs’ cellular subsidiaries have nor 
supported their cost claims and have 
offered no explanation of why cellular 
could not be offered through the 
Computer II subsidiary that offers 
landiine equipment. 4 * 

18. We find that the costa associated 
with the separate provision of cellular 
CPE outweigh the benefits to be 
obtained from maintaining our pre^ nt 
policy. The RHCs’ cellular subsidiar 
correctly point out that the costs of 
offering cellular CPE through a separate 
subsidiary include the strong probability 
of customer confusion and the likelihood 
that customers will seek out those 
companies that provide "one stop 
shopping" for cellular services and CPE. 
Because the RHCs* cellular subsidiaries 
must compete with companies that aflj* 
one stop shopping for service and CPE 
separation constitutes a "cost” in the 
form of lost business. The transact < n 
costs associated with structural 
separation therefore interfere with the 
RHCs* cellular subsidiaries' ability to 
compete, and the growth of the cellular 
industry at a whole. Furthermore, we 
reject Tandy's claim that the 
Commission has unequivocally found 
that there are no efficiencies to be 
gained from combining service and CPB 


•• Tandy argue* that the history of 
anticompetitive practice* associated with tlw Bel 
System compel* comma*Ison of the aeparxU 
subsidiary requirement lor cellular CPE. Tatui> 
Reply at 13. Tandy** argument, however, hat 
previously been refected by the Commission 
Advanced Mobile Phone Service, tec. [LoeAnprhS 
On1m\. S3 FCC 2d 663. 694-96 (1903). 

40 Ameritech Mobile at B. Bell A tie* tic Mob,> * 
5: BeHSocth Mobility et 3-4; NYWX Mobile “ 1* 
15; end Southwestern Bell Mobile et a 

•‘Tandy at 3; Tandy Reply at 4. 

41 Tandy Reply at 4. m3. 
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functions in one organization. 43 We 
recently held that the RHCs* Computer 
//subsidiaries could market intrastate 
basic telephone service, in order to 
decrease the costs associated with 
selling network services and increase 
the usage . 44 In the case of cellular, the 
RHCs* cellular subsidiaries should not 
be required to resort to two staffs in 
their efforts to promote the development 
and growth of cellular, where one staff 
would do. 45 

19 Degree of Separation. The Notice 
tnvitrd parties to comment on other 
requirements which might be advisable 
to impose in the event we decided to 
eliminate the structural separation 
requirement for cellular CPE Most of 
the RHCs* cellular subsidiaries stated 
that the organizational structures and 
relationships established pursuant to the 
waiver requests that have been granted 
constitute the maximum degree of 
separation that we should impose. 

20 Southwestern Beil Mobile, 

BellSouth Mobility, and NewVector 
Communications were granted waivers 
from the structural separations rule as 

I part of the Notice . 49 The three requests 
involved similar organizational 
structures, whereby cellular service 
would be offered through a retail or CPE 
division of the cellular subsidiary. 
Pursuant to the interim waiver, 


•* Srr. eg. BiX: Separation Order. 95 FCC 2d 

017.1130 

44 American Information Technologies Corp.. 

File No 04-10 and ENF File No. 04-18, FCC 84- 
00. fries sed July 11,1984. The BOCa were required 
W ifcow that any tele* agency arrangement made 
ivulsbl* to the subsidiaries la also made available 
Wunaff.linted vendor! on the tame term* and 

which apply to tha aubeldiary. To further 
Miur* fair competition between subsidiaries and 
“*** a»£ vendor*, we required separate 
wbsididartea to order telephone services for their 
cuitoeirra through the same nondiscri minatory 
cwJnliied operations group mechanism used by 

I oii *r vendors. In addition, we required retention of 
'V capability within the regulated telephone 
f«»pa.n^s lo sell all of their services to customers 
do not wish lo deal with the CPE subsidiary. 

“ Several of the RHCe' cellular subsidiaries 
«*T* that the application of structural separation 
the provision of CPE to the Bell-owned cellular 
-^panies. and not to independent wireline or 
[*cm*irclmr companies, is discriminatory. See 
IJasritech Mobile at 2-3. BellSouth Mobility at 14; 
laouihwestern Bell Mobile at 4; and Bell Atlantic 
v Reply at g. We have already found thia 
IX! 0601 to k* unpMiuasive. BOC Separation 
95 FCC 2d 1117.1138-1139 (distinguishing 
K-n the RHCs and the independents for the 
of applying.the Computer II rules ) 

I. ** ^quests were made as part of the RHCe* 
l^utiixatjon plans that were submitted to the 
jvoomiUiion pursuant to the BOC Separation Order. 
Pjj a ° * l * * The three proposals regarding Joint 
|Fm*ii 4 p n a f cellular serv ices and cellular CPE were 
l®»0l.>L,led In File No ENT M-12 «nd placed on 
[Jr* ootice. Public Notice. “Bell Operating 
^ Cellular Subsidiaries file Capitalization 
I * d,ri iJd*tTeUve Service Plans Concerning the 
[^vision of Cellular Service Subsidiaries,” Mtcneo 
ft a Xno released March 19,1984. 


Southwestern Bell Mobile, which 
functions as the central administrative 
organization for cellular operations, 
maintains o retail division to market 
cellular CPE. In addition, Southwestern 
Bell Mobile operates as a reseller of 
services purchased from its various 
cellular operating companies. Similarly. 
BellSouth Mobility operates a retail 
division to resell cellular service, a 
cellular CPE division, and a wholesale 
support division providing 
administrative support to the operating 
companies. 41 NewVector 
Communications also offers its CPE 
through one of its operating divisions, 
but resells cellular service obtained 
from its operating companies through a 
separate subsidiary known as 
NewVector Retail Service. 

21. Bell Atlantic Mobile. Ameritech 
Mobile and PacTei Access received 
interim waivers to offer cellular services 
and CPE through one subsidiary 
subsequent to the issuance of the 
Notice . 49 Bell Atlantic Mobile proposed 
to offer its cellular CPE through a retail 
division similar to structures already 
approved on an interim basis in the 
Notice . 49 Ameritech Mobile proposed to 
allow its retail division, which resells 
cellular service, to market cellular 
CPE. i0 Shortly after adoption of the 
Notice, PacTei Mobile Access, which 
oversees the activities of its cellular 
operating companies, proposed a 
separate subsidiary known as PacTei 
Mobile Services, to resell cellular 
service and retail cellular CPE 41 These 
waivers were granted by the Chief. 
Common Carrier Bureau. 58 


•* Subsequent to the issuance of tha Notice. 
BellSouth Mobility requested and received a waiver 
to market paging services and equipment on a retail 
basis from Its cellular subsidiary. See Letter from 
Chief. Common Carrier Bureau to Martin C 
Ruegsegger. December S. 1984. 

Bell Atlantic Mobile and Ameritech Mobile 
orginalty proposed to offer cellular CPE through a 
separate subsidiary. Their capitalization plans, as 
proposed were approved tn the Notice. Notice, 
supra note 1, at para. 12 and n.18. PacTei did not 
submit a plan thst specified which of its 
subsidiaries would offer cellular CPE. 

*" Bell Atlantic Petition for Interim Waiver, filed 
fuly 17,1964 

*• Ameritech Mobile Petition for Interim Waiver, 
filed July 3a 1984. 

91 Petition of PscTel Mobile Services, filed June 
22.1984. On November 2.1984. PacTei services also 
petitioned for an interim waiver to market paging 
CPE and services on a retail basis. The petition has 
been granted See Latter from Chief. Common 
Carrier Bureau to Harry Quillian, December 5.1884 

11 Letter from Chief. Common Carrier Bureau to 
Raymond F Scully. August 14.1984 (granting Bell 
Atlantic Mobile's interim waiver); Letter from Chief 
Common Carrier Bureau to Charles A. Zielinski. 
August 20.1984 (granting Amentcch Mobile’s 
petition for interim waiver): and Letter from Chief. 
Common Carrier Bureau to Harry Quillian. July 3. 
1984 (granting PacTel’s petition for Interim waiver) 


22. The only RHC cellular subsidiary 
that presently maintains a separate 
subsidiary to offer cellular CPE is 
NYNEX Mobile, which provides 
centralized administrative services to its 
cellular operating companies. The 
separate CPE subsidiary is known os 
Mobile Products, Inc. Another 
subsidiary, known as Mobile 
Communications Retail Co., functions as 
a reseller of cellular service. These two 
subsidiaries of NYNEX Mobile, 
however, share sales and support staff, 
office space, building services and 
various support services. NYNEX 
Mobile's organizational structure was 
approved as part of the Notice. 

23. Several of the RHCs* cellular 
subsidiaries 6tate that a requirement 
that they maintain separate books of 
account for cellular CPE activities is 
consistent with the requirements 
imposed on the independent telephone 
companies, pursuant to Computer U. 4 * 
These parties make no objection to 
maintaining separate books of account 
PacTei Access argues that separate 
books of account are not necessary 
because all of the activities of the RHCs' 
cellular subsidiaries are competitive. 54 
We will require the RHCs to maintain 
separate books of account for cellular 
CPE activities. In those instances where 
the Bell cellular company has received 
authorization to operate in advance of 
its nonwireline competitor, separate 
accounting provides a mechanism to 
monitor the cellular operations and 
associated CPE activities during the 
interval before robust competiton at the 
wholesale level develops. Furthermore, 
separate accounting is necessary, in 
some cases, because some states 
regulate cellular service rates. Without 
separate accounting, it is impossible to 
price transmission service accurately 
because the costs associated with the 
provision of service cannot be separated 
from the costs associated with the 
provision of CPE Finally, the RHCs’ 
cellular subsidiaries, with the sole 
exception of PacTei Access, are not 
adverse to separate accounting. 55 

24. Another issue raised In this 
context involves the sharing of 
proprietary information, such as 
customer calling patterns, between the 


••Ameritech Mobile at 11-12; Boll Atlantic Mobile 
at 19-20 BellSouth Mobility at 17-18C NewVector 
Communications at 14; NYNEX Mobile at 18-19 and 
n.*. Southwestern Bell Mobile at 8 Pursuant to the 
wavier petitions granted during the pendency of this 
proceeding, separate books of account for cellular 
CPE are required See notes 47, SI. supra 
M PacTei Access at 11. 

M Accounts should ba established in the manner 
in which we directed in our Fifth Report and Order. 
CC Docket No. 81-893, FCC 84-847. released 
November 20 1984, recon. pending. 
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cellular retail entity, and its CPE 
operations, which could be used in 
furthering the sale or leasing of cellular 
CPE. Tandy argues that such a practice 
is anticompetitive because CPE retail 
outlets do not have access to such 
information.* * 

25. We reject Tandy's argument. All 
revellers have access to service-related 
information. The fact that Tandy, as a 
CPE retailer, does not choose to engage 
in resale of service is not grounds for 
perpetuating a policy of separation that 
applies to only a portion of the cellular 
service market—/>.. the RHCs’ cellular 
subsidiaries.* 1 

D. Modifications to Cellular CPE 
Offered by the RHCs 

26. Several parties have argued that if 
we decide to eliminate the structural 
separation policy for cellular CPE. we 
should require that all cellular CPE 
offered by the RHCs* cellular 
subsidiaries be equipped with a device 
that allows a subscriber to switch to the 
nonwireline frequency block. M While 
there are several different terms used to 
describe various methods of providing 
for such selection, we will use the term 
“A/B switch" to refer to all methods.* 
These parties argue that the CPE 
presently offered by the RHCs* cellular 
subsidiaries is not equipped to allow the 
cellular subscriber to switch easily from 
one frequency block to the other. 40 
These parties further assert that 
contrary to our finding that wireline 
headstart will prove to be a temporary 
phenomenon, the RHCs' cellular 
subsidiaries have attained a significant 
headstart in comparison to their 
nonwireHnc competitors. Thus, they 
argue that the RHCs* cellular 
subsidiaries can capture subscribers on 
the wireline frequency block merely by 
signing up subscribers whose CPE is 
tuned to the wireline frequency block. 
These parties assert that the cellular 


“Tandy Reply at IX nl& 

•'NYNEX Mobile and Southwestern Ball Mobile, 
in a related but different point argue that the RHCs’ 
cellular suhoidiarias should be able to bill far 
sendee and CPE jointly. NYNEX Mobile a! 1ft. o.* 
and Southwestern Bell Mobile at a Such a billing 
procedure it consistent with our decision here. Of 
course, sendee* end CPE muni be offered on an 
unbundled basis and billed on an unbundled ha am 
“Florida Cellular at 1-4: MCI Cellular at 2-7: 

Tp locator at 2-4. and Tandy Reply at 3-10. 

“An A/B switch refers to a device that allows 
the subscriber to select which frequency block his 
oeHulaf telephone wtll scan on ■ priority basis. 
Frequency block A is reserved for nonwirehne use. 
while frequency block B fe reserved for wireline use. 
For most of the equipment presently manufactured, 
the subscriber would have to ret u rn his telephone to 
a service center to have the telephone 
reprogrammed with a different A/B priority, system 
identification number and telephone number 
“Florida OttuUr at 3-4 MCI at 4: and a Talocetor 
at 4. 


CPE currently offered is equipped with a 
programmable read-only memory 
(PROM) that prevents easy selection of 
a frequency Mock. Customers who 
desire to change cellular companies 
must have the PROM reprogrammed by 
trained technicians in order to scan the 
other frequency block. MCI asserts that 
even if we require an A/B switch, such a 
device is insufficient to allow the 
subscriber to select a frequency. MCI 
argues that the customer must also be 
able to reprogram a new telephone 
number at the time the switch Is made 41 
Tandy further argues that, as a result of 
the lack of an A/B switch requirement 
the effects of headstart will linger. “ 

27. The RHCs cellular subsidiaries 
have opposed the suggestion that we 
require cellular CPE sold by them to be 
equipped with an A/B switch. “These 
parties argue that the proposal is 
discriminatory, unnecessary, and at 
odds with the Commission policy of 
allowing competition in the marketplace 
to govern selection of features 
associated with CPE. These parties 
assert that the headstart phenomenon, 
to the extent it exists, is at most 
temporary. They argue that, in some 
cases, nonwirelines have a headstart 
over their wireline competitors and in 
other cases, began offering service to the 
public at roughly the same time as the 
competing wireline system.* In 
addition, the RHCs* cellular subsidiaries 
argue that the A/B switch issue is better 
addressed in a separate proceeding, and 
note that the Commission presently has 
before it a petition to require that A/B 
switches be installed on ail cellular CPE. 

28. The RHCs' cellular subsidaries 
also warn that adoption of an A/B 
switch requirement could produce 
economic dislocations in the cellular 
CPE market. BellSouth Mobility argues 
that only three manufacturers presently 
produce cellular CPE that is equipped to 
allow the subscriber to elect which 
frequency block to scan. As a result. 
BellSouth Mobility claims that the 
RHCs* cellular companies would 
experience delay in obtaining CPE 
equipped with an A/B switch if such a 
requirement were mandated. Further. 


•» MCI ll 6-7. 

• Cellular Order 06 PCC 2d at 4*MH, m FCC 2d 
•4 74-73. 

“ Anvntech Mobile Reply at S-Qt Belt Atlantic 
Mobile Reply at 7-4R BellSouth Mobility Reply at S- 
9; NYNEX Mobile Reply at PacTel Accra* 

Reply at 3-6: and South we* Iren Bell Mobile Reply at 

2-X 

“Noowirelln* sy s tem s have preceded wireline 
•yvfena fen three market*—Washington/Baltimore. 
Indianapolis. end Milwaukee. Of the remaining sue 
market* that presently have competing systems in 
operation, three market*. Bo*ton. Buffalo and St 
Louie, received authorization* to offer *ervtce to the 
public at a ppro xim ately the tame time. 


BellSouth Mobility and NYNEX Mobile 
assert that reprogramming costs 
associated with changing cellular CPF to 
scan the other frequency block are 
minimal and should not prevent 
migration by wireline customers to 
nonwireline frequencies NYNEX Mobilt 
estimates that the PROM is replacable 
at a cost of five dollars, and that the 
replacement would take no more than 20 
to 40 minutes. NYNEX Mobil argues that 
a nan wire line could provide the 
alteration free of charge to prospective 
customers as an inducement to 
switching cellular companies. “ 

29. We find that the record in this 
proceeding is insufficient to impose an 
A/B switch requirement. We do not 
have an understanding of how an A/B 
switch requirement would affect the 
competitive position of the RHCs' 
cellular subsidiaries or cellular CPE 
manufacturers.* As a result, we decline 
to impose an A/B switch require men; as 
part of this proceeding. In a companion 
Notice issued in conjunction with this 
Order, we are initiating a rulemaking to 
determine whether an A/B switch 
requirement should be imposed, and if 
so, what form such a requirement should 
take. 

C. Provision of Other Mobile Service 

30. The majority of the comroenturs 
favored allowing other common carrier 
mobile services, such as non-cellula: 
mobile telephone service and paging to 
be offered by the RHCs' cellular 
subsidiaries. 97 As in the case of cellular 
CPE. the RHCs’ competitors may 
integrate their offering of cellular and 
non-ceiiular mobile services. The 

co mm enters argued that the same policy 
considerations that support the 
elimination of the separate subsiding 


•The** parties also point out that the A/B 
requirement ha* boon retract on previous oocatux* 
In connection with the headstart tenua and hs* te«t 
rejected. See Miami CCSA. Inc* Mimeo fib 4S07, 
released May 31.1064 at nJS While it fa tree that 
the A/B twitch requirement has been raised or 
previous occasion*. It has been raised is oonnrrnaf 
with petitions to deny or defer operating authonq 
Thera care* ore United by tbetr facte. Thera 
petitioning to defer licensing on hesdstart ground* 
must meet a high standard of proof. In the Mbcm 
CCSA Order, for example, petitioner* did not pro* 
that deferral of operating authority was warranted 

“Far example, we are unaware of any 
manufacturer who presently mokes portable 
telephones eqaipped with an A/B switch A 
requirement that the RHCs* cellular subsidiar y 
offsr only CPE equipped with on A/B device erodi 
essentially pul the RHCs* cellular ■ubakfisrirr 
the business of offering portable*. 

• T Amen tech Mobile at S-10; Amaritech Mobile 
Reply at 7-6; Bell Atlantic Mobile at 20-Z1: 

BellSouth Mobility at 2-3; BellSouth Mobility 
at 2-4 NewVector Communications at 15-1& 
NYNEX Mobile at 2D-Z2. Pacific Bell at 1-4: P*c*j 

Access at 6-#: Southwestern Bell Mobile at Sft *** 
Southwestern Bell Mobile Reply at 4-6. 
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for cellular CPE also support allowing 
the RHCs* cellular subsidiaries to offer 
paging, and other mobile services and 
CPE. These parties assert that other 
mobile services are more competitive 
than cellular, and therefore the potential 
for rinticompetitive practices is nearly 
nonexistent. Of those supporting 
consolidation of mobile services and 
CPE. several parties stated that the 
decision of where and how to provide 
other mobile activities should be made 
in the first instance by the RHC and 
should not be mandated.** 

31. Those parties opposing 
consolidation of all common carrier 
mobile services argued that 
consolidation should not be permitted 
for the same reasons that they argued 
for reaffirmation of structural separation 
policy for cellular CPE** Telocator 
states that, while it does not oppose 
consolidation, other mobile services 
should be offered through separate 
subsidiaries of the RHCs* cellular 
subsidiary. 10 

32. Those parties objecting to 
consolidation have not put forth a 
persuasive argument as to why other 
mobile services and CPE should not be 
provided through the RHCs* cellular 
subsidiaries. Cellular ratepayers are 
already adequately protected from 
potential anticompetitive practices by 
other regulatory policies that encourage 
the competitive provision of these 

serv ices. Paging, in particular, is a highly 
competitive industry, and thus could not 
he a source of monopoly revenue from 
which to fund cross subsidization. In 
addition, our present policy, if 
continued, will impede competition by 
preventing one sector of the cellular 
industry from offering the full spectrum 
of mobile services and CPE. 71 
Furthermore, because competition is 
impeded, continuation of the policy 
imposes costs by impeding the growth 
and development of the mobile services 
industry generally, and by preventing 
the industry from realizing joint 
operating efficiencies. 7 * We find. 


M Ball Atlantic TaWpkooc at V4. Advanc'd 

t^jrns at 1-*. 

M T »ndy Roply at 14 and Talocator Reply at H 

’•Tdoonlor at 2-4. 

1 ‘ f onai*t#o| with oar dUpiMkxt of accounting 
** cf Uular ocnrioM and CPF. wa wlU require that 

** RHCs maintain separate books of account for 
o&er mobile services although they may combine 
turning of ell types of CPU 
’' W« reject, however. New Vodor 
vrr ^imication's proposal to provide paging 
wmcea on cellular frequencies. New Vert or 
Coc.n uaicatiaos el 17. As wa found in the Ccihkxr 
the demand for two-way cellular service 
to be very groat, end the amount of 
■P^tnan space for this service is limited For the 
prvsrnl, cellular frequencies may not be used to 

pigmp amricea. SS PCC 2d 812 at n.66 See 


therefore, that the cost of continuing our 
policy of separating cellular from other 
mobile activities of the RHCs outweighs 
the benefits, and that the policy should 
be eliminated. 7 * 

D. Revisions to Part 22 

33. As part of the Notice, we also 
proposed revisions to 8 22.901 of the 
Commission's Rules to reflect changes in 
nomenclature and functions imposed on 
the Bell System as a result of the MF], 
The proposed rule substitutes the names 
of the divested RHCs in place of 
references to American Telephone and 
Telegraph in 8 22.901(b) of the 
Commission's Rules. The second change 
proposed to delete the reference to 
manufacturing in S 22.901(c)(2) of the 
Commission's Rules to reflect the line of 
business restrictions placed on the 
BOCs by the MFJ. The proposed 
changes drew only one comment. Bell 
Atlantic Mobile argued that if we listed 
the seven RHCs in 8 22.901(b) by name, 
the full corporate names should be 
used. 74 

34. Section 22.901(b), as originally 
drafted, prevented AT&T from engaging 
in the provision of cellular service 
except through a separate subsidiary, as 
provided in 8 22.901 of the Commission's 
Rules. In the divestiture, all assets 
associated with cellular service were 
transferred to seven regional cellular 
companies, operating as subsidiaries of 
the seven RHCs. 7 * Because the RHCs 
have a similar relationship to their 
cellular affiliates os ATAT did prior to 
divestiture, we will amend 8 22.901(b) to 
refer to the RHCs. As Bell Atlantic 
Mobile suggests, we will use their full 
corporate names. 7 * 

III. Conclusion and Ordering Clauses 

35. We have determined in this 
proceeding that the competitive 
structure of the cellular radiotelephone 
Industry adequately protects the public 
from the dangers of potential 
anticompetitive abuse arising from the 
Joint provision of cellular services and 
CPE by the RHCs* cellular subsidiaries. 
As a result, the policy of structurally 
separating cellular CPE from the RHCs' 
retail cellular activities Is unnecessary. 
Moreover, structural separation may 


alto Southwestern Bell Mobile Reply at S and 
Telocator Reply at 2. rv\ 

,B We have amended f 22901(a) of the 
Commission* Rule* in order to recognise 
•pacifically that the RHC* provision of cellular 
services may be combined with other common 
earner mobile service*. The amended rule appear* 
at Appendix & 

’« Bell Atlantic Mobile at 21 
T * Advanced Mobile Phone Service, toe . Mlmeo 
No. ISIS, released December 30.1963. 

*• The amended rule 1* attached as Appendix B 


have the effect of impeding competition, 
and the development of the cellular 
industry generally, by imposing 
unwarranted direct and indirect costs. 
We have also decided that the RHCs* 
cellular subsidiaries should be able to 
offer other mobile services and CPE 
Finally, we have adopted minor 
modifications to Part 22 to reflect the 
post-divestiture structure of the Bell 
System. 

38. Accordingly, it is ordered, that 
pursuant to sections 4(i). 4(j). 201-202, 
220, 301. and 303 of the Communications 
Act of 1934. as amended (47 U.S.C. 

154(i), 154(j). 201. 202. 220, 221 and 303), 
section 553 of the Administrative 
Procedure Act (5 U.S.C. 553) and ( 1.411 
et. seq . of the Commission's Rules (47 
CFR 1.411 et seq.. 8 22.901 (47 CFR 
22.901) is amended as set forth in 
Appendix B effective March 21.1985. 

37. It is further ordered, that the 
Motion to Accept Late-Filed Pleading, 
filed on behalf of PacTel Mobile Access 
and Pacific Bell and Nevada Bell is 
granted. 

(Secs. 4. 303. 46 Stat.. as amended. 1066.1082; 
47 U.S.C 154. 303) 

Federal Communications Commission. 
William). Tricarico, 

Secretary. 

Appendix A 

The following parties submitted 
comments on the Commission's proposal 
to eliminate the requirement that Bell 
Regional Holding Companies market 
cellular customer premises equipment 
through a subsidiary separate from the 
cellular operating companies: 

Advanced Paging Services. Inc. 
Ameritech Mobile Communications. Inc. 
Bell Atlantic Mobile Systems, Inc. (Bell 
Atlantic Mobile) 

Bell Atlantic Telephone Companies (Bell 
Atlantic) 

BellSouth Mobility Inc. 

Florida Cellular Telephone Company 
MCI Cellular Telephone Company and 
MCI Airsignal. Inc. 

NewVector Communications. Inc. 
NYNEX Mobile Communications 
Company 

Pacific Bell and Nevada Bell 
PacTel Mobile Access (PacTel Access) 
Southwestern Bell Mobile Systems. Inc. 
Tandy Corporation 
Telocator Network of America. 

Reply comments were received from 
the following: 

Ameritech Mobile Communications. Inc. 
Bell Atlantic Mobile Systems. Inc. 
BellSouth Mobility Inc. 

NYNEX Mobile Communications 
Company 

PacTel Mobile Access 
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Southwestern Bell Mobile Systems. Inc. 
Tandy Corporation 
Telocator Network of America 

PART 22—(AMENDED) 

Appendix B 

Section 22.901. paragraphs (b) and 
(c)(2) are revised to read as follows: 

$ 22.901 Eligibility. 

• • • • • 

(b) Neither Ameritech Information 
Technologies Corp.. Bell Atlantic Corp., 
BellSouth Corp.. NYNEX Corp., Pacific 
Teiesia Group. Southwestern Bell Corp., 
or US West, Inc., their successors in 
interest, nor any affiliated entity, may 
engage in the provision of cellular 
service except as provided for in 
paragraphs (c) and (d). or as otherwise 
authorized by the Commission. 

(c) • * * 

(2) Each such separate corporation 
shall operate independently in the 
furnishing of cellular service. It may 
include, as part of its operations, the 
furnishing of other mobile services 
offered pursuant to Part 22 of the 
Commission’s Rules. Each such separate 
corporation shall maintain its own 
books of account, have separate officers, 
utilize separate operating, marketing, 
installation, and maintenance personnel, 
and utilize separate computer and 
transmission facilities in the provision of 
cellular services. Any research or 
development performed on a joint or 
separate basis for the subsidiary must 
be done on a compensatory basis; and 
• • • • • 

[FR Doc. 85-5731 Filed 5-12-85; 8:45 am] 

B1LUMG COOS •712-01-41 


GENERAL SERVICES 
ADMINISTRATION 

48 CFR Ch. 5 
(APD 2800.12 CHGE •] 

General Services Administration 
Acquisition Regulation; Competition In 
Contracting 

agency: Office of Acquisition Policy. 
GSA. 

action: Final rule. 

summary: The General Services 
Administration Acquisition Regulation 
(GSAR) Chapter 5 is amended to 
implement and supplement the Federal 
Acquisition Regulation (FAR). FAC-84- 
5. regarding the Competition in 
Contracting Act of 1984 (C1CA). Title VII 
of Pub. L 98-309. In addition. Part 505 is 
reused to address the requirements of 
the Small Business and Federal 


Procurement Competition Enhancement 
Act of 1984 (Pub. L 98-577) regarding 
the publicizing of procurement actions in 
the Commerce Business Daily. This rule 
does not address CICA's new provisions 
on bid protests or CICA's 
implementation with respect to the 
acquisition of leasehold interests in real 
property. Separate GSAR changes will 
be issued on protests and the acquisition 
of leasehold interests in real property. 
Acquisition Circular AC-84-3 on 
Purchases under Blanket Purchase 
Agreements, is canceled and the 
contents incorporated into the 
regulation. In addition, miscellaneous 
other changes unrelated to the CICA are 
also included in this final rule. The 
intended effect is to implement CICA 
and provide procedures and guidance to 
GSA contracting activities. 

EFFECTIVE DATE: April 1. 1985. 

FOR FURTHER INFORMATION CONTACT: 

Ida Ustad. Office of GSA Acquisition 
Policy and Regulations (VP), (202) 523- 
4754. 

1. The authority citation for 48 CFR 
Chapter 5 reads as follows: 

Authority: 40 U.S.C. 488(c) 

2. In 48 CFR Chapter 5 the General 
Structure is amended by adding Parts 
506 and 517 and revising the title of Part 
514 to read as follows: 4 

General Services Administration Acquisition 
Regulation 

General Structure 

SUBCHAPTER A—GENERAL 

• • • 4 • 

Port 

506 Competition Requirements 

• ••44 

SUBCHAPTER C—CONTRACTING 
METHODS AND CONTRACT TYPES 

• • • • • 

514 Sealed Bidding 

• • • • • 

517 Special Contracting Methods 
• • • • • 

3. In 48 CFR Chapter 5. Part 501, the 
title has been revised to read as follows: 

PART 501—GENERAL SERVICES 
ADMINISTRATION ACQUISITION 
REGULATIONS SYSTEM 

4. Part 501, Table of Contents is 
amended to add a new Subpart 501.7 
and related sections to read as follows: 

Sec 

• • • • • 

Subpart 501.7—Determinations and 
Findings 

501,700 Scope of subpart. 

501.704 Content. 


501.704 70 Sample formats. 

501.707 Signatory authority. 

501.770 Determinations and findings 
required. 

Authority: 40 U.S.C. 486(c). 

SUPPLEMENTARY INFORMATION: On 

December 5.1984, the General Services 
Administration published In the Federal 
Register (49 FR 47518. Dec. 5.1984) a 
GSAR Notice No. 5-82 inviting 
comments from interested parties. A 
response was received from the 
American Consulting Engineers Council. 
Their comments along with comment* 
received from various CSA offices have 
been reviewed, reconciled, and 
incorporated, when applicable, into this 
final rule. 

Impact 

This is not a major rule as defined in 
Executive Order 12291. Therefore, 
preparation of a regulatory impact 
analysis was not necessary. The 
General Services Administration (GSA) 
certifies that this document will not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Therefore, no 
regulatory flexibility analysis has been 
prepared. This rule does not contain 
information collection requirements 
which require the approval of OMB 
under 44 U.S.C 3501 et seq. 

Authority: 40 U.S.C. 488(c). 

List of Subjects in 48 CFR Ch. 5 

Government procurement. 

5. Section 501.103 paragraphs (b). (c), 
and (d) are revised to read as follows 

501.103 Applicability. 

• • 4 • • 

(b) Part 570 of the GSAR contains 
policies and procedures on the 
acquisition of leasehold interests in real 
property. Parts 501. 502. 503, 505,506. 
517, 533, 552, 553. and Subparts 504 . 70 . 
509.4, 515.1, 532.8 and 543.1 include 
policies and procedures which generally 
apply to all contracts including leases of 
real property. Other GSAR provisions 
do not apply to leases of real property 
unless a specific cross reference is made 
to the provision in Part 57a 

(c) The GSAR applies to the disposal 
of real and personal property only to the 
extent explicitly stated in specific GSAR 
provisions. The portions of Subpart 501.6 
regarding the Contracting Officer 
Warranty Program and legal review and 
assistance, and Subpart 504.70 on the 
uniform procurement instrument 
identification system apply to the 
disposal of real or personal property 
Subpart 509.4 regarding suspension and 
debarment of contractors is applicable 
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to contracts for the disposal of personal 
property (see FPMR 101-45.8). 

(d) Regulations in the GSAR may 
deviate from the FAR when a deviation 
has been explicitly authorized. (See FAR 
Subpart 1.4 and GSAR Subpart 501.4.) 
When the CSAR does not contain a 
relation that implements the FAR. the 
FAR alone will govern. 

6. Section 501.603-2 paragraphs 
(cj[3)(ii)(B), (C). (H). and ()): paragraph 
lc)(3)[iii); paragraph (c)(3)(v)(B); and 
paragraphs (c)(3)(vi)(C) and (D) Are 
revised to read as follows: 

501 603-2 Selection. 

• • • • • 

(c) # • • 

(3) # # # 

HO • • • 

(B) Negotiated Contracts and 
Nidation Technique*—80 hours. 

(C) Formal Advertising of Sealed 
Bailing—40 hours, 

• • • • 

(H) Services Contracting—40 hours. 

• • • • 

(J) Architect-Engineer Contracting—40 
hours, (Applicable to personnel handling 
Architect-Engineer service 
procurements.) 

• • • • • 

(iii) Senior level (over SIOO.OOO). (Does 
not apply to leasing and sales). 

• • • • « 

(V) • • • 

• • • • • 

(B) Negotiated Contracts or 
Negotiation Techniques—24-40 hours, 

and 

(vi) • • • 

(C) Formal Advertising or Sealed 
Bidding—40 hours, 

(D| Negotiated Contracts or 
Negotiation Techniques—40 hours, and 
• • « • • 

7* Section 501.670-4 paragraphs (d) 

•nd (f) are revised, and (x) and (y) are 
added to read as follows: 

50t.670-4 Legal review. 

• • • • • 

(d) Determination* and findings 
required by the FAR, CSAR. or other 
appropriate authority (see FAR Subpart 
17 and GSAR Subpart 601.7) and 
jutificatioBt to u»e other than full and 
«P«m competition (*ee FAR Subpart 8.3). 

• • • • 

(0 Matters involving the disclosure of 
offers before opening and 
determinations as to whether such 
disclosure was made collusive intent. 

• • • . % 

M Assessment of administrative 
costs other than excess costa. 


(y) Ratifications of unauthorized 
contractual commitments. 

8. Section 501.670-5 paragraph (1) is 
revised to read as follows: 

501.670-5 Legal assistance. 

• • ♦ • • 

(1) Matters involving the use of special 
and directed sources of supply, e.g., 
procurement of supplies and services 
from Federal Prison Industries or from 
workshops for the blind and other 
severely handicapped. 

• • • • • 

9. Part 501 is amended by adding a 
new Subpart 501.7 to read as follows: 

SU3PART 501.7 —DETERMINATIONS 
AND FINDINGS 

501.700 Scops of subpart. 

This subpafft prescribes general 
policies and procedures regarding the 
requirements for, and contents and 
format of determinations and findings 
(DAP's). The general requirements for 
the most commonly used OAF'S are 
outlined in GSAR 501.770. Specific 
information on the various DAPs can be 
found in the part of the FAR or the 
GSAR which requires the DAF. This 
subpart shall not be considered to be an 
all inclusive listing of DAF requirements. 

501.704 Content 

501.704-70 Sample formats. 

(a) Type of contract 
(1) Cost reimbursement contracts. The 
following format is prescribed for 
determinations required by FAR 18.301- 
3.16.302.16.303.18.304.16.305,16.306, 
18.403, and 16.404. 

Geoeral Services Administration 
Determinations and Findings 

Authority to Use Cost Reimbursement Type 
Contract 

Findings 

I hereby find that: 

(1) The (Service/Offlce title) proposes to 

contract for (describe work, service, or 
product) (identify program or project) The 
estimated cost is ($ — ■■) (if contract is 

CPFP type, insert "plus a fixed fee of ($ - 

which is-percent of the estimated 

cost exclusive of fee'*). 

(2) (Set forth facts and circumstances that 
show why it is impracticable to secure 
property or services of the kind or quantity 
required without the use of the proposed type 
of contract or why the proposed method of 
contracting is likely lo be leas costly than 
other methods } 

(3) These findings are mmle pursuant to 
(cite appropriate statute and/or regulation). 

Determinations 

I hereby determine that: 

On the basis of the above findings. It Is 
Impracticable to secure the property or 
services of the kind or quality required 


without the use of a (coat, cost sharing, or 
coat-plusa-fixed-fee * 1 ) type of contract, or the 
(cost, cost sharing or cost-plua-a-fixcd-fea*) 
method of contracting Is likely to be less 
costly than other methods.* 

Date - 

Signature - 

(2) Time and materia/ or labor-hour 
contracts . The formal prescribed by (a)(1) 
above shall be followed except that the final 
paragraph shad read substantially as follows: 

I hereby determine that: 

On the basis of the above findings, no other 
type of contract will suitably serve for the 
procurement of the required work or services. 

(3) Letter contracts- The following format la 
prescribed for determinations required by 
FAR 16.003-3: 

General Services Administration 
Determinations and Findings 

Authority to use a letter contract 
Findings 

I hereby find that: 

(1) The (Service/Office title) proposes to 
contract for (describe the work, service, or 
product) (identify program or propel). The 

estimated cost is $-(complete If 

possible). 

(2) (Set forth facts and circumstances that 
show why no other contract ts suitable. 
Explain why the Government’s interests 
demand that the contractor be given a 
binding commitment so that work can start 
immediately, and why it is not possible lo 
negotiate a definitive contract in time to meet 
the requirements.) 

(3) These findings are made pursuant to 
(cite appropriate statute and/or regulations). 

Determinations 

I hereby determine that 

On the basis of the above findings, it la 
impracticable to secure the property or 
services of the kind or quality required within 
the time frame required without the use of a 
letter contract. 

Date - 


(Signature) 

(b) Use of procedures that am less 
than full and open competition. 

(1) Exclusion of source(s). The 
following format is prescribed for 
determinations and findings made under 
section 303(b)(1) of the Federal Property 
and Administrative Services Act (41 
U.S.C. 253(b)(1)) and FAR 6.202. 

General Services Administration 
Determinations and Findings 

Authority To Exclude Sou reels) From 
Competition on an Individual Contract Under 
4t US.C 253(b)(1) 

Findings 

I hereby find that: 

(1) The (Service/Office title) proposes to 
procure (describe work to be performed or 


1 Use applicable ward or *t*trm<nt. 

1 Usr applicable word* 
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product to be delivered) (identify program or 
project and stole estimated contract price). • 

(2) (Set forth the facts and circumstances 
which show that it is necessary to exclude a 
particular source(s) in order to establish or 
maintain an alternative source or sources for 
the supplies or services being acquired. 
Explain how this action will (a) increase or 
maintain competition and likely result in 
reduced overall costs, (b) be in the interest of 
national defense by having a facility 
available for furnishing the supplies or 
services in case of a national emergency or 
industrial mobilization, or (c) be in the 
Interest of national defense by establishing or 
maintaining an essential engineering, 
research, or development capability to be 
provided by an educational or other nonprofit 
institution or a federally funded research and 
development center.) 

Determinations 

I hereby determine that 

On the basis of the above findings, it is 
necessary to exclude (identify tource(s)) from 
(identify the contract action) in order to 
establish or maintain an alternative source or 
sources for the supplies or services being 
acquired because to do so will (describe 
benefits as required by FAR 6.202). 

Date - 


(Signature) 

(2) Not in public interest The 
following format is prescribed for 
determinations and findings made under 
section 303(c)(7) of the Federal Property 
and Administrative Services Act (41 
U.S.C. 253(c)(7)) and FAR 6.302-7: 

General Services Administration 
Determinations and Findings 

Authority not to provide for full and open 
competition on an individual contract under 
41 US.C, 253(c)(7) 

Findings 

1 hereby find that: 

(1) The (Services/Office title) proposes to 
procure (describe work to be performed or 
product to be delivered) (identify program or 
project and state estimated contract price). 

(2) (The contents of the justification 
prepared by the contracting officer. In 
accordance with FAR 6.302-^and 6303-2, 
shall be included as a part of the findings to 
support the determination.) 

Determinations 

I hereby determine that: 

On the basis of the above findings, it is not 
in the public interest to provide for full and 

Table 501-1.— Signatory Authority 


open competition In the procurement of 
(describe work to be performed or product to 
be delivered) (identify program or project) 
Date - 


(Signature) 

(c) Advance payments . The prescribed 
format for advance payments 
determinations and findings is set forth 
in FAR 32.410. 

(d) Buy American. The prescribed 
format for nonavailability 
determinations And findings required by 
FAR 25.102(a)(4) and 25.202(a)(3) is set 
forth in CSAR 525.106-70. 

501.707 Signatory authority. 

When a D&F is required, it shall be 
signed by the appropriate official in 
accordance with Table 501-1 of this 
regulation before the solicitation is 
issued. Authority to sign and/or 
delegate signatory authority for D&Fs ii 
as shown in Table 501-1. Under the 
applicable statutes, the agency head 
may not delegate the authority to sign 
D&F's except as shown. 


DOF Requramenl 


e, n I tSi ilto 

o^nijQfy •umonry 


a Oetamvwkona m to Mbmatod cod of. and fOM to bo pad 
contract (Sw 41 USC 41 USC 254(b) and FAB 1A306) 

b Doianrtnabont to*i to* uw of cod. cow-plus a feecMee contact or mc« 

contract la IMfy to be tea coetty than otoar method*, or that R to mprecflcafcta to_ 

propariy or mwm of the imd and quality raqjaad wtovouf the uaa of a coat. coafp*M> 
ftmMaa contact or an n cantr i type contract (Sea 41 USC, 254(b) and FAR 16301-3. 
16 302. 16 303. 10304, 16306. 16.400. and 16 404 ) 
e. Oetormtoahon* to uaa a tona-erto-malanal or labor-hot* type contract (Saa FAR 16J01 and 
16602.) 

d 9 gtefrm m tK?n> contract (Saa FAR 16603-3) 


d oetermmatkxia to uaa a Mtar contract (Saa FAR 16603-3)_ 

a Deiermnatom to aoefuda • partcUar aouroa from a contract acton n order to eeUbtoh or 
ma*tan an allamawa ecxxca or aourtea tor auppbat or aanncaa (Saa 41 USC 253(b)(1) 
and FAR 6202 ) 

f. Ortemanatona mat a la not in tha pubic InCareel to uaa Mi and opan c o mpetaon (Saa 4! 
USC 253(0(7) and FAR 6302-73 

0 Datamanebona that tha mating of advance payment* woUd twlnla pubic mar eat (Saa 
41 USC 256(c) and FAR 32.410) 

h Oatarmmabon* wtih reaped to waiving the requirement for aubmicatoft of coat or pricing 
data and the oanucaton thereof (Saa FAR 15 604-3(0 ) 

L Oatamanationa w«to reaped to wan*rg Via requremant for Via todutoon of Via Ctauaaa 
raqUVad by FAR 52.215-22 through 52215-25 m cone a ct * tedh foreign government* or 
aganoa* thereof (Saa FAR 156043ft) 

| Dctormmaione to omit the dauea a p a o Aad ti FAR 63215-1. Cxamnalon of Rocorda by 
Comptroiar General from c o n n ect * with foreign contractor* or subcontractor*. (Saa 41 
USC 254(c) and FAR 15 tOA^b)) 

k Oewrmmsbona reganfing tha axcapdon* to the reettcian* of toe Buy Anwlcwi Act (Sea 
FAR Subpan 25 1 and GSAA Subpart 25 1) 
l Oatamenationa under the Balance of Payment* program (Saa FAR Subpan 25 3.) 
m Petermm e tion* ia)v Section 302(bH2) of tie Trade Agreements Act (Saa Ft 
25 4 and GSAR Subport 525 4 ) 


IndMdual DAF* ahal be aignad by to# head of the contndng activity. 
602170. or a deeigneo 

Claaa DAF* ahal be wgnad by toe head of too cone acting actMty 
IndMduflf OAF* may ba agnad by the head of toe contracting 
Can* OAF* Ml ba wgnad by tha head of the contracting ectMty 


defined in GSAR 
or a dawgnw 


hdedua OAF'* may ba wgnad by the oontr a c*n g officer. 

Claaa OAF* ahal ba agnad by Via head of toe contacting aefetoy 
todwduaf OAF* may ba wgnad by the head of toe contacting 
to*ddual OAF* may ba wgnad by too head of tha oont acb ng activity 
Claaa DAFa era not permtoed 


activity or I dow/at 


Indtodud OAF* Mi ba wgnad by to* Adminaarator The aufhortfy may 
Oats OAF* are not ptmaned 

DAFa ahal ba Wgnad by tha haad of toa contract*^ actotoy 
Claaa OAF* are not p enwnied. 

IndMdual OAF* ahU ba agnad by toa haad of toa contracting acSMty 
Claaa OAFa are not perm toe d 

IndMdual OAF* may ba Wgnad by toa haad of tha contractin g 


rot ba radaA* w* 

or a dawgnn 
of toaComp* *^ 


IndMdual OAF* aha* ba 
General or a dewgnee 

IndMdual OAFa may ba wgnad by toa haad of toa contractng ectMty or a dew?*" 


far Subpan 


Inttonduai OAT* may ba 
IndMdual OAFa may be 
GSAR 526402-71. 


fta haad of t 
i haad of toa 


oontracang activity 


_ or a dew/* 
to aocotdanev 


501.770 Determinations and findings 
required. 

The following determinations in 
connection with contracts are required 
to be made in writing supported by 
written findings. This is not an all 
inclusive listing. It represents the most 
commonly required D&F’s. 

(a) The determination required by 
section 304(b) of the Federal Property 
and Administrative Services Act 


(hereafter referred to in this section as 
’’the Act") (41 U.S.C. 254(b)) as to 
estimated cost of. and fees to be paid 
under, cost-plus-a-fixed-fee contracts. 
(See FAR 16.306). 

(b) The determination required by 
section 304(b) of the Act that the use of 
a cost, a cost-plus a-fixed-fee contract, 
or an incentive type contract Is likely to 
be less costly than other methods or that 
it is impracticable to secure property or 


services of the kind or quality required 
without the use of a cost, cost-plus-a 
fixed-fee contract, or an incentive-type 
contract. (See FAR 10.301-3,16.302, 
16.303.18.304.16.305,16.403. and 16.404‘ 

(c) The determination to use a time- 
and-materia) or labor-hour type 
contract (See FAR 16.601 and 16.602) 

(d) The determination to use a letter 
contract. (See FAR 16.603-3). 
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(c) The determination required by 
lection 303(b)(1) of the Act (41 U.S.C. 
253(b)(1)) to exclude a particular source 
from a contract action in order to 
establish or maintain an alternative 
$ourcc or sources for supplies or 
•ervices. (See FAR 6.202). 

(f) The determination required by 
section 303(c)(7) of the Act (41 U.S.C. 
253(c)(7)) that it is not in the public 
interest to use full and open 
competition. (See FAR 6.302-7). 

(gj The determination required by 
section 305(c) of the Act (41 U.S.C 
255(c)) that the making of advance 
payments would be in the public 
interest. (See FAR 32.410). 

(h) The determination required with 
respect to waiving a requirement for the 
submission of cost or pricing data and 
the certification thereof (see FAR 
15.804—3{l)) and for the inclusion of the 
clauses required by FAR 52.215-22 
through 52.215-25 In contracts with 
foreign governments or agencies thereof. 

(i) The determination required by 
section 304(c) of the Act (41 U.S.C 
254(c)) with respect to omitting the 
clause specified in FAR 52.215-1. 
Examination of Records by Comptroller 
Central, from contracts with foreign 
contractors or subcontractors regarding 
the rights of the Comptroller General of 
the United States to examine the 
contractor's records when it is 
determined (1) that the omission will 
serve the best interests of the United 
States, or (2) that the public interest will 
be served by the omission. (See FAR 
15106-1 and 25.904). 

(j) Exceptions to the restrictions of the 
Buy American Act (41 U.S.C. 10(a-d)), 
determinations under the Balance of 
Payments program, and waivers under 
action 302(b)(2) of the Trade 
Agreements Act. (See FAR Subparts 

25 X 25.2, 25.3. and 25.4). 

10. In 48 CFR Chapter 5, Part 502 
Table of Contents is amended by 

vising the title of 502.170 and by 
finding new sections 502.172 through 
502174 to read as follows: 

PART 502-DEFINITIONS OF WORDS 

AND terms 

Svbpart 502.1—Definitions 

1^0 Head of the contracting activity 

* • • • • 

Senior procurement executive. 
r£r 17; * Agency competition advocate. 

502 174 Contracting activity competition 

•dvocate. 

Authority: 40 U S C. 486(c). 

U Section 502.000 is revised to read 

follows: 


502.000 Scope of part. 

This part defines words and terms 
commonly used throughout this 
regulation. Other terms are defined in 
the part or subpart with which they are 
particularly associated. 

12. Section 502.170 is revised to read 
as follows: 

502.170 Head of the contracting activity 
(HCA). 

"Head of the contracting activity" 
means the (a) Assistant Administrator 
for Acquisition Policy, (b) Assistant 
Administrator for Federal Supply and 
Services (FSS), (c) Assistant 
Administrator for Information Resources 
Management (OIRM). (d) Commissioner 
of Public Buildings Services (PBS), (e) 
Commissioner of Federal Property 
Resources Service (FPRS). or (f) 

Regional Administrators. The Assistant 
Administrator for Acquisition Policy 
serves as the HCA for Central Office 
contracting activities outside of FSS, 
OIRM. PBS, and FPRS. 

13. Subpart 502.1 is amended to add 
new sections 502.172. 502.173, and 
502.174 to read as follows: 

502.172 Senior procurement executive. 

"Senior procurement executive" 
means the Assistant Administrator for 
Acquisition Policy. 

502.173 Agency competition advocate. 

"Agency competition advocate" 
means the Director of the Office of 
Acquisition Management and Contract 
Clearance. 

502.174 Contracting activity competition 
advocate. 

"Contracting activity competiton 
advocate" means the (a) Director of the 
Office of Acquisition Management and 
Contract Clearance, (b) Director, Officer 
of Procurement, FSS, (c) Director. 

Agency Liaison Office Program Division, 
OIRM. (d) Director. Special Projects 
Staff (FPRS). or (e) Regional Director, 
Office of Project Control and Oversight 
The Director of the Office of Acquisition 
Management 8nd Contract Clearance 
serves as the contracting activity 
competition advocate for Central Office 
contracting activities outside of FSS, 
OIRM. and FPRS. 

14. In 48 CFR Chapter 5, Part 504 is 
amended in various sections as follows: 

PART 504—ADMINISTRATIVE 
MATTERS 

15. Section 504.670 paragraphs (a). 
(c)(4). introductory text, and (c)(4](i) are 
revised to read as follows: 


504.670 Notification of proposed 
substantial awards and awards Involving 
Congressional Interest 

(a) Applicability . This section applies 
to notification of proposed awards 
resulting from either sealed bid or 
negotiated solicitations. Including 
contract modifications exercising 
options: (1) When a supply contract is 
involved and the dollar value exceeds or 
is estimated to exceed $500,000 (except 
for products whose points of origin are 
not readily identifiable or which involve 
foreign production points), (2) when a 
design (Architect/Engineer) contract or 
construction contract is involved and 
the dollar value exceed or is estimated 
to exceeds $100,000, (3) or when there is 
Congressional interest in any contract 
for supplies or services regardless of 
dollar value. 

• • • • • 

(CP** 

(4) The following additional 
information shall be furnished on the 
CSA Form 2932 as applicable: 

(i) Under Type of Contract insert "S" 
for sealed bid and "N" for negotiated. 
Include the applicable reference to the 
specific authority in parentheses for 
each contract awarded without 
providing for full and open competition: 
Le., N(l) for only one responsible source. 
• • • • • 

16. Section 504.803 paragraphs (a) (1). 

(2). (3). (4), (8). (9). (10). (13). (14). (15), 
(19). and (21) are revised to read as 
follows: 

504.603 Contents of contract files. 

(a) ‘ ‘ * 

(1) Requisition or request for 
contractual action. Where technical or 
requirements personnel recommend the 
use of other than full and open 
competition, the certification of the 
accuracy and completeness of the data 
to support the recommendation should 
be filed under this tab. (See FAR 6.303- 

1(b).) 

(2) Specifications, drawings, and other 
technical documents. 

(3) Acquisition plan including, where 
applicable, the determination required 
by OMB Circular A-78 and/or 
concurrence of the cognizant 
competition advocate. 

(4) Determination and findings 
required by FAR Subpart 1.7 and GSAR 
Subpart 501.7, or justification required 
by FAR 6.303. including the certification 
of accuracy and completeness of the 
justification. 

• • • • • 

(8) Statement as to synopsis of 
proposed procurement under FAR 
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Subpart 5.2 or other required 
advertisements. 

(9) Presolidtation notice. 

(10) IFB/RFP and amendments. 

• • • • • 

(13) Field pricing report (see FAR 
15.805-5 and 515.805-5 of this chapter). 
Where the requirement for a field 
pricing report of a price proposal is 

, waived as provided in FAR 15.805-5, the 
waiver and documentation supporting 
the waiver shall be filed under this tab. 

(14) Price or cost analysis report 
prepared under FAR 15.608. Supporting 
technical analyses, other than those 
supporting an audit report, shall be filed 
under this tab. The profit or fee analysis 
required by FAR Subpart 15.9 shall be 
made a part of the price or cost analysis 
report. In those cases where an 
independent Government estimate is 
prepared, it also shall be made a part of 
the price or cost analysis report. 

(15) A price negotiation memorandum, 
as required by FAR 15.608. must be 
written so as to permit reconstruction of 
all the major events of the acquisition 
and placed under this tab. 

• • • • • 

(19) “No bid** or “no proposal* 
correspondence. 

• • • • • 

(21) Mistakes in bids and protests. 

This includes all correspondence and 
determinations relating to mistakes In 
bids disclosed before award and/or 
protests. 

• • • • • 

17. In 48 CFR Chapter 5, Part 505. the 
Table of Contents is amended by adding 
section 505.303. Subpart 505.4. and 
section 505.503 to read as follows: 

PART 505 —PUBLICIZING CONTRACT 
ACTIONS 

Sec 

• t • • i 

505.303 Annoucemenl of contract awards. 

Subpart 505.4—Retease of Information 

505.403 Requests from Members of 
Congress. 

• • • • • 

505.503 Procedures. 

• • • • « 

Authority: 40 U.S.G 486(c). 

18. Section 505.001 is revised to read 
as follows: 

505.001 PoHcy. 

in addition to the publicizing 
requirements of FAR 5.002, sources 
sought synopsis may be publicized when 
appropriate for the purpose of locating 
potential sources. 

19. Section 505.101(b) is revised to 
read as follows: 


505.101 Methods of disseminating 
Information. 

• • • • • 

(b) Proposed acquisitions of leasehold 
interests in real property involving 
blocks of space of 10,000 or more square 
feet shall be publicized in local 
newspapers and/or periodicals unless 
exempt under FAR 5.202 or CSAR 
505.202. Proposed leases of less than 
10.000 square feet may be publicized in 
local newspapers and/or periodicals 
when the contracting officer determines 
such advertising will serve to promote 
competition. 

20. Section 505.201 is revised to read 
as follows: 

505.201 General. 

All synopsis messages (single or 
consolidated) for proposed 
procurements shall be forwarded to the 
appropriate Business Service Center 
(BSC). Contracting activities shall 
ensure that internal procedures for 
forwarding messages to the BSC comply 
with FAR 5.203, Publicizing and 
response time. Business Service Centers 
will arrange for prompt submission of 
information concerning proposed 
procurements for publication in the 
Commerce Business Daily. Submission 
to the Commerce Department shall be in 
accordance with FAR 5.207. 

21. Section 505.202 is revised to read 
as follows: 

505.202 Exceptions. 

(a) The Administrator has determined 
in accordance with section 18(c)(3) of 
the Office of Federal Procurement Policy 
Act, that the Commerce Business Daily 
(CBD) is not the appropriate vehicle for 
publicizing proposed acquisitions of 
leasehold interest in real property 
(except lease construction on a 
designated site) and that such 
acquisitions involving blocks of space of 
10.000 or more square feet, unless 
otherwise exempt from publicizing by 
FAR 5.202 or paragraph (b) below, shall 
be publicized in local newspapers and/ 
or periodicals instead of the CBD. 

(b) Under section 18(c)(3) of the Office 
of Federal Procurement Policy Act. the 
Administrator has determined that it Is 
not appropriate or reasonable to publish 
an advance notice of— 

(1) Orders of $10,000 or more but not 
exceeding $50,000 under GSA 
nonmandatory ADP and 
telecommunications schedule contracts; 

(2) Acquisitions of works of art, 
including the design, execution and 
installation of the artwork, under the 
Art-in-Architecture Program; and 

(3) Supplemental agreements to leases 
of real property that are justified in 
accordance with Part 570 and Involve— 


(i) Building alterations; 

(if) An extension of the term of the 
lease, or 

(iii) An increase in the amount of 
space leased in order to provide 
contiguous space to meet the needs of 
an agency. 

505.203 (Removed) 

22. Subpart 50&2 is amended to 
remove section 505.203: 

23. Section 505.205-70 is revised to 
read as follows: 

508305-70 Synopses of special notices 
used In connection with market searches 
for competitive sources. 

(a) General. The term "sources-sought 
synopsis** means the type of Commerce 
Business Daily (CBD) notice designed to 
identify potential sources for 
procurements. The sources-sought 
synopsis provides an opportunity for the 
marketplace to indicate its interest in 
submitting bids, offers, proposals, or 
quotations for future acquisitions. It it 
normally used to discover if more than 
one firm is interested and qualified to 
provide a particular product or service, 
although a solicitation is not yet 
available. This type of synopsis has 
particular application when one 
contractor is thought to be uniquely 
capable of meeting the Government’s 
minimum requirements and verification 
of this opinion is needed. 

(b) Property and services . Sources 
sought notices publicizing the 
Government's interest in anticipated 
property or service procurements may 
be published in the CBD. using the 
general format outlined in GSAR 
505.207. except where security 
considerations prohibit such 
publication. A sources-sought synopsis 
may be published in connection with 
market searches for sources of property 
or services, other than those discussed 
in FAR 5.205, when a sources-sought 
synopsis is required to test the 
marketplace for competitive sources If 
one or more potential contractors are 
identified as a result of such a mark*: 
search, they shall be solicited. In 
conjunction with that solicitation, the 
spedfic procurement of the property or 
serv ice shall be publicized in the CB0 M 
required by FAR 5.201. 

24. Section 505.207 paragraphs (a) and 
(c). introductory text, and the first and 
third paragraphs of the statement art* 
revised to read as follows: 

505.207 Preparation and transmittal of 
synopses. 

(a) Synopsis messages shall be 
prepared on a Standard Form 14. 
Telegraphic Message, when the messaft* 
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is to be transmitted electronically via 
teletype. Informal letterhead stationery 
shall be used when the synopsis 
j message is to be mailed to the 
Commerce Business Daily. 

• • * • 

(c) Notices described in GSAR 
I 505.205-70 as sources-sought synopses 
shall be titled* “Property Sources 
I Sought” or “Service Sources Sought/* 
This shall be followed by a statement 
similar to the following (modifications 
may be made to suit agency needs): 

Concerns having the ability to furnish the 
following property (services) are requested to 
give written notification (including the 
telephone number for a point of contact) to 
the inquiring office listed in this notice within 

-calendar days (no less than 30 days 

•hould be entered) from the date of this 
lynopsis: 

• • • • • 

This is not a forma! solicitation. However, 
concerns that respond should furnish detailed 
data i nceming their capabilities and may 
request to receive a copy of the solicitation 
when it becomes available. 

25 Section 505.270 is revised to read 

as follows: 

505.270 Synopses of amendments to 

solicitations. 

All amendments to solicitations for 
offers shall be published in the 
Commerce Business Daily when the 
amendment increases the anticipated 
dollar amount of the contract above the 
dollar threshold requiring synopsis of 
the proposed acquisition or the 
amendment alters the scope of the 
proposed contract in a manner which 
*ould generate the interest of 
contractors who may not have had an 
interest in the acquisition as originally 
iy^opsi2ed. 

28 Section 505.301 is revised to read 

follows: 

50S.301 General. 

A notice announcing awards of all 
^classified contracts, including those 
exempt from preaward synopsis 
requirements by FAR 5.202 and GSAR 
505.202, shall be published in the CBD 
*hen the contract amount exceeds 
1125,000 and there are likely to be 
tubcontracts awarded. 

27 Section 505.302 is revised to read 

follows: 

302 Preparation and transmittal of 
•yp-opMts of awards. 

I The provisions of GSAR 505.201 and 
r j5 r (except 505.207(c)) regarding 
preaward synopses messages are 
dually applicable to contract award 
•ynopses messages, except that the text 
bo prepared as prescribed in FAR 

P-302. 


28. Section 505.303 is added to read as 
follows: 

505.303 Announcement of contract 
awards. 

By complying with GSAR 504.670 
contracting officers automatically fulfill 
the reporting requirements of FAR 
5.303(a). When the Office of 
Congressional Affairs (EG) determines a 
contract award may be of interest to the 
public, it will provide the Office of 
Public Affairs (EX) with a copy of the 
GSA Form 2932, Proposed Substantial 
Contract Award, or otherwise 
communicate the information to EX for 
release to the public. Contracting 
activities may submit information 
directly to EX if they believe public 
announcement is appropriate. 

29. Part 505 is amended to add 
Subpart 505.4 to read as follows: 

Subpart 505.4—Release of Information 

505.403 Requests from Members of 
Congress. 

When responding to a congressional 
inquiry would result in disclosure of 
classified material, confidential business 
information, or information prejudicial 
to a competitive acquisition, the 
contracting officer shall consult with 
assigned legal counsel, refer the 
proposed reply to the head of the 
contracting activity and inform the 
Office of Congressional Affairs (EG) of 
the action taken. See GSAR 507.070 
regarding notification of proposed 
substantial awards and awards 
involving congressional interest 

30. Section 505.502(a) is revised to 
read as follows: 

505.502 Authority. 

(a) Newspapers. The head of the 
contracting activity or the HCA’a 
designee may approve the publication of 
paid advertisements in newspapers. 
Writtten approval is required for paid 
newspaper advertisements, except 
when such publication is required by the 
FAR or the GSAR (see GSAR 
505.101(b)). The contracting officer shall 
document the case file with the 
regulatory citation or written approval 
to support the use of paid newspaper 
advertisements. 

• • • • • 

31. Part 505 is amended to add section 

505.503 to read as follows: 

505.503 Procedure*. 

The GSA Form 300, Order for Supplies 
or Services, may be used instead of the 
Optional Form 347, Order for Supplies 
and Services, when the dollar amount of 
the acquisition does not exceed the 
small purchase limitation or when 


issuing a delivery order under a basic 
ordering agreement with an advertising 
agency for an advertisement. 

32. Section 505.504 is revised to read 
as follows: 

505.504 Use of advertising agencies. 

The GSA’s policy is to use the 
services of commercial advertising 
agencies whenever it is determined that 
the services rendered by those agencies 
can increase competition for GSA 
contracts and improve the effectiveness 
of GSA advertising and marketing 
programs. 

33.48 CFR Chapter 5, is amended to 
add Part 506 to read as follows: 

PART 506-COMPETITION 
REQUIREMENTS 

Subpart 506.2—Full and Open Competition 
After Exclusion of Sources 

Sac. 

506.202 Establishing or maintaining 
alternative sources. 

Subpart 506.3—Other Than Full and Open 
Competition 

506.302 Circumstances permitting other than 
full and open competition. 

500.302- 1 Only one responsible source. 

506.302- 5 Authorized or required by statute. 

506.303 Justifications. 

506.303- 1 Requirements. 

506.304 Approval of the justification. 

Subpa(1 506.4—Sealed Bidding and 
Competitive Proposal 

506.401 Sealed bidding and competitive 
proposals. 

Authority: 40 U.S.C. 486(c). 

Subpart 506.2—Full and Open 
Competition After Exclusion of 
Sources 

506.202 Establishing or maintaining 
alternative sources. 

Signatory authority for the 
determination and findings required by 
FAR 6.202 is delegated to the heads of 
contracting activities. 

Subpart 506.3—Other Than Full and 
Open Competition 

506.302-1 Only on# responsible source. 

A class justification has been 
established under the authority of 
section 303(c)(1) of the Federal Property 
and Administration Services Act (41 
U.S.C. 253(c)(1)) for the acquisition of 
utility services as defined in FAR 6.302- 
1(b)(5). Contract files for these 
acquisitions shall site the authority 
contained at FAR 6.302-1(a) and shall 
note that a class justification is filed in 
the Office of GSA Acquisition Policy 
and Regulations (VP). 
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506.302- 5 Authorized or required by 
statute. 

A class justification has been 
established under this authority for 
certain acquisitions from the Federal 
Prison Industries fFPI) and the 
Government Printing Office (GPO) (see 
FAR Subparts 8.8 and 8.8). Contract files 
for these acquisitions shall cite the 
authority contained at FAR 8.302-5 and 
shall note that the appropriate class 
justification is filed in the Office of GSA 
Acquisition Policy and Regulations (VP). 
The class justification for FPI applies 
only to supplies listed in the Schedule of 
Products made in Federal Penal and 
Correctional Industries (called the 
Schedule). 

500.303 Justifications. 

500.303- 1 Requirements. 

(a) The contracting officer shall 
review the facts provided by technical 
and requirements personnel in support 
of their recommendation to use other 
than full and open competition. The 
cqntracting officer should satisfy 
himself/herself that the facts arc correct 
before proceeding with the oqulsition 
using other than full and open 
competition. 

(b) When considering the 
establishment of a class Justification, the 
contracting officer should determine 
whether the circumstances supporting 
the justification would be present in 
other GSA contracting activities. If such 
circumstances would be present in other 
contracting activities, the contracting 
officer should recommend that the 
Assistant Administrator for Acquisition 
Policy approve a justification for use by 
all GSA contracting activities. The 
contracting officer should forward such 
recommendations and supporting 
justification to the Assistant 
Administrator through approporiate 
channels for concurrence. 

500.304 Approval of the justification 

(a) The justification for other than full 
and open competition (except for 
contracts awarded under the authority 
of FAR 8.302-7) shall be approved in 
writing by— 

(1) The contracting director, us 
defined in GSAR 502.171, for proposed 
•contracts for the amount of $100,000 or 
less, unless the contract is exempt from 
the review and approval requirement by 
FAR 6.304(a)(1). 

(2) The contracting activity 
competition advocate* as defined in 
GSAR 502.174. for contracts for an 
amount exceeding $100,000 but equal to 
or less than $1,000,000. The contracting 
director shall coordinate on and concur 
in all justifications before submission to 


the contracting activity competition 
advocate for approval. 

(3) The head of the contracting 
activity (HCA) as defined in GSAR 
502.170, for contracts for an amount 
exceeding $1,000,000 but equal to or less 
than $10,000,000. The contracting 
activity competition advocate shall 
coordinate on and concur in all 
justifications before submission to the 
HCA for approval. 

(4) The senior procurement executive, 
as defined in GSAR 502.172, for 
contracts for an amount exceeding 
$10,000,000. The agency competition 
advocate, as defined in GSAR 502.173. 
shall coordinate on and concur in all 
justifications before submission to the 
senior procurement executive for 
aproval. 

(b) When determining the contract 
omount for purposes of applying the 
thresholds in paragraph (a) above, the 
value of the contract for the term of the 
contract plus any option periods shall be 
considered. 

Subpart 506.4—Sealed Bidding and 
Competitive Proposals 

500.401 Sealed bidding and competitive 
proposals. 

The requirement to document the 
contract file when the contracting officer 
determines that sealed bidding Is not the 
appropriate method of contracting may 
be fulfilled by including a statement on 
the limited acquisition plan. The FAR 
does not require the contracting officer's 
determination be in the form of a 
justification or a determination and 
findings. 

34. 48 CFR Chapter 5. Part 506. Table 
of Contents is amended by adding 
Subpart 508.3. and new sections 508.602. 

508.705- 1. and 508.802 to read as 
follows: 

PART 508—REQUIRED SOURCES OF 
SUPPLIES ANO SERVICES 

Subpart 501.3—Acquisition of Utility 
Service*. 

See. 

506 303 General. 

• • • • • 

506.602 Policy. 

• • • • • 

506.705- 1 General. 

• • • • • 

506.802 Policy. 

• » • • t 

Authority: 40 U.S.C. 488(c). 

35. Part 506 is amended by adding 
Subpart 508.3 to read as follows: 


Subpart 508.3—Acquisition of Utility 
Services 

506.303 General. 

When utility services as defined in 
FAR 8.302-1 (b)(5) are available from 
only one source, the contracting officer 
shall cite the authority in FAR 6.302-1 
and refer to the class justification 
explained in GSAR 506.302-1. Where 
two or more suppliers serve the same 
geographical area, competitive 
procedures must be followed or a 
separate justification prepared, 
supporting the use of other than full and 
open competition. 

36. Subpart 508.6 is amended to add 
section 506.602 to read as follows: 

506.602 Policy. 

(a) All proposed acquisitions of 
supplies listed in the Schedule of 
Products made in Federal Penal and 
Correctional Institutions (called the 
Schedule) shall be documented with the 
authority cited in FAR 6.302-5 and shall 
refer to the class justification explained 
in GSAR 506.302-5. 

(b) A contract for services shall not bi 
awarded to the Federal Prison 
Industries. Inc.. (FPI) without providing 
for full and open competition unless the 
contracting officer justifies such action 
in accordance with FAR 6.302. FAR 
6.302-5 may not be cited as a 
justification for the acquisition of 
services from FPI because 18 U.S.C 
4121-4128 does not authorize or require 
the procurement of services from FPI 

37. Section 508.605-70 is revised to 
read as follows: 

500.605-70 Federal Prison Industries 
clearance numbers. 

When products listed on the Schedule 
are bought from a source other than FPI 
permission to make the purchase shall 
be obtained from FPI in the form of a 
clearance number. This number shall \* 
cited in the solicitation for offers and al 
subsequent award documents. 

3a Subpart 508.7 is amended by 
udding section 508.705-1 to read as 
follows: 

508.705- 1 General. 

All proposed acquisitions from tbr 
blind and other severely handicapped 
shall be documented with the authority 
cited in FAR 6.302-5. 

39. Section 508.705-70 is revised to 
read as follows: 

506.705- 70 Adding Items to the 
Procurement Uet 

(a) When a central non-profit agency 
(CNA) expresses an interest in a 
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particular commodity or service being 
added to the Procurement List the 
contracting officer shall provide the 
CNA with the most recent solicitations 
issued for the supply or service involved 
and the price(s) at which the item was 
awarded. 

(b) The Committee for Purchase from 
the Blind and Other Severely 
Handicapped (the Committee), if 
requested by the CNA. may assign the 
supply or service to the CNA for 
development by a workshop and will list 
the item fin the Committee Assignment 
Register. A copy of the register, updated 
monthly, is maintained by the Office of 
Small and Disadvantaged Business 
Utilization (AU). 

(c? Before issuing a solicitation, 
contracting officers shall request from 
the CNA, the status of any item 
previously identified as one in which the 
Committee has expressed interest. 

(d) The Committee may request that a 
procurement be delayed pending 
Committee action. The contracting 
activity shall consult with AU before 
rejecting such a request 

4(i Section 50&7Q5-72 is revised to 
read as follows: 

506.705-72 Allocations and orders. 

In addition to the requirements 
prescribed in FAR 8.705, requests for 
allocations and orders shall indicate the 
packaging, packing, or marking required 
if it differs from the specification cited, 
or otherwise provided in the 
Proc urement List Pricing of nonstandard 
requirements is covered in FAR &707. 

41 Subpart 508,8 is amended by 
adding section 508.802 to read as 

follows; 

508602 PoWcy 

All proposed acquisitions of 
Government printing and binding 
requirements from the Government 
Printing Office shall be documented 
with the authority cited in FAR 6.302-5 
and shall refer to the class Justification 
explained in 506.302-5. 

42. Section 508.870 is revised to read 

follows: 

506.B7O Government Printing Office 

<GPO y 

Acquisition of items for use within the 
Diatrict of Columbia, which are listed fn 
CPO Catalog and Price List, shall be 
bom CPO. Acquisition of these items 
bom commercial sources is prohibited 
^tless a waiver is granted by the Public 
l^mter through the Printing and 
Distribution Branch. National Capital 
authorizing such purchases. 

When so authorized, the CPO waiver 
number shall be shown in the contract 


and/or purchase order. Acquisition from 
CPO of such items for use outside the 
Distric t of C olumbia is not mandatory. 
See 41 CFR 101-26.703 regarding 
marginally punched continuous forms. 

PART 509—[AMENDED] 

43. Part 509 is amended by revising 
section 509.206-2 to read as follows: 

Subpart 509.2—Qualified Products 

509.206-2 Solicitation provision and 
contract clause. 

The contracting officer shall insert 
one of the clauses at CSAR 552.209-73, 
Product Removal from Qualified 
Products List, in solicitations and 
contracts, when qualified products are 
to be acquired. These clauses 
supplement the clauses at FAR 52209-1 
and 5Z209.2. 

44. Section 509.270 is revised to read 
as follows; 

509.270 Watvaf of qualification 
requirement 

(a) When a contracting activity has a 
requirement for a product to be acquired 
under a specification which includes a 
qualification requirement and the 
contracting officer has evidence to 
support a conclusion that it is likely that 
a solicitation for a Qualified Products 
Hat (QPL) product would not produce 
acceptable offers or full and open 
competition, a request for a waiver from 
the qualification requirement of the 
specification shall be submitted by the 
contracting director to the Director. 
Commodity Management Division 
(FCM) or, where the specification 
management responsibility has been 
delegated to a regional office, to the 
appropriate regional FSS Engineering 
Branch. The reasons why the waiver is 
being requested shall be stated in the 
request 

(b) If a waiver is granted, it shall be 
stated in the solicitation that the 
qualification requirement of the 
specification does not apply. Unless a 
notification of waiver states otherwise, 
each waiver granted shall apply only to 
the specific acquisition for which the 
waiver was requested, and shall not be 
construed as authorizing a waiver with 
respect to any other acquisition. 

45. In 48 CFR 5. Part 510 is amended 
as follows: 

PART 510—SPECIFICATIONS, 
STANDARDS, AND OTHER PURCHASE 
DESCRIPTIONS 

46. Section 510.001 is revised to read 
as follows: 


510.001 Definitions. 

“Specification Manager’ means an 
official (within the Office of Federal 
Supply and Services for Federal or 
Interim Federal Specifications, or the 
program office for other than Federal 
specifications] responsible for reviewing 
a contracting officer's referral of a 
request for s deviation from a 
specification. 

47. Section 510.004-70 paragraphs (a) 
and (b)(1) are revised to read as follows: 

510.004-70 Brand name products or 
equal. 

(a) Citing brand name products. Brand 
name or equal purchase descriptions 
shall cite all brand name products 
known to be acceptable and of current 
manufacture. If the use of a brand name 
or equal purchase description results in 
the purchase of an acceptable brand 
name product which was not listed as 
an "equal" product, a reference to that 
brand name product should be included 
in the purchase description for later 
acquisitions. If a brand name product no 
longer applies, the reference thereto 
shall be deleted from the purchase 
description. Information on additions 
and deletions shall be immediately 
communicated to the specification 
manager. 

(b) • * * 

(1) It is imperative that brand name or 
equal purchase descriptions specify 
each physical or functional 
characteristic of the product that is 
essential to the intended use. Failure to 
do may result in a defective solicitation 
and the necessity to resolidt the 
requirements. (See GSAR 510,004-73.) 
Care must be taken to avoid specifying 
characteristics that cannot be shown to 
materially affect the intented end use 
and which unnecessarily restrict 
competition. 

• • • • • 

48. Section 510.004-71 is amended by 
revising the section heading and the text 
of paragraph (a) to read as follows: 

510.004-71 Limitations on use of brand 
name or equal purchase descriptions. 

(a) General. The use of brand name or 
equal purchase descriptions in 
solicitations is intended to promote full 
and open competition by encouraging 
the offering of products that are equal in 
all material respects to brand name 
products cited in such descriptions, 
identification by brand name does not 
indicate a preference for the products 
mentioned but Indicates the quality and 
characteristics of products that will 
meet the Government's needs. Where a 
component of an item is described in the 
solicitation by a brand name or equal 
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purchase description and the contracting 
officer determines that application of the 
clause at CSAR 552.210-74 would be 
impracticable, the requirement to 
include the entry described in GSAR 
510.004-72(a), shall not apply. If the 
clause is included in the solicitation for 
other reasons, there also shall be 
included in the solicitation a statement 
to identify either the component parts 
(described by brand name or equal 
descriptions) to which the clause applies 
or those to which it does not apply. This 
also applies to accessories related to an 
end item where a brand name or equal 
purchase description of the accessories 
is a part of the description of an end 
item. Brand name or equal descriptions 
shall not be used to procure a particular 
product under the guise of competitive 
procurement to the exclusion of other 
products that would meet the actual 
needs. 

• • • • • 

49. In 48 CFR Chapter 5. Part 513. the 
Table of Contents is amended by 
revising the title of section 513.106-70 to 
read as follows: 

PART 513— SMALL PURCHASE AND 
OTHER SIMPLIFIED PURCHASE 
PROCEDURES 

Sec. 

• • • • • 

513.106-70 Unusual and compelling urgency* 
procurement®. 

• • • • • 

Authority: 40 US.C 486(c). 

50. Section 513.106 is amended by 
revising paragraphs (a), (b). (c), 
introductory text, (c)(1), (c)(2). and (e)(2). 
introductory text, and by adding 
paragraphs (e)(2)(i) through (e)(2)(vi) to 
read as follows: 

513.106 Competition and price 
reasonableness. 

(a) Purchases not over $1.000 . 
Purchases not exceeding $1,000 may be 
accomplished in accordance with GSAR 
513.70 using the certified invoice 
procedure. 

(b) Purchases over $1,000. Solicitation 
of at least three sources in accordance 
with FAR 13.106(b)(5) may be 
considered to promote competition to 
the maximum extent; provided, there is 
a reasonable expectation of obtaining 
quotations that will be competitive in 
terms of market price from two or more 
of the sources. If the contracting officer 
determines there is no reasonable 
expectation of obtaining two or more 
quotations, additional (more than three) 
sources should be solicited. If only one 
response is received, the purchase may 
be made provided the price is 


reasonable and the contractor is 
responsible. 

(c) Oral solicitation. Quotations may 
be solicited orally under the 
circumstances described in FAR 
13.106(b)(2) unless— 

(1) A service contract which will 
include a wage determination issued by 
the Department of Labor under the 
Service Contract Act, is involved; or 

(2) The proposed acquisition is 
estimated to be $10,000 and above and 
must be publicized in the Commerce 
Business Daily, 

• • • • • 

(e) * • * 

• • • • • 

(2) The GSA Form 2010, Small 
Purchases Tabulation Source List/ 
Abstract, shall be used to document 
written quotations received and to 
document oral quotations of $1,000 or 
more. The form may be used on an 
optional basis for documenting oral 
quotations under $1,000. If the GSA 
Form 2010 is not used, a record shall be 
maintained to document the following 
information, as a minimum: 

(i) Name and address of the supplier 
solicited. 

(ii) Name of the supplier's 
representative. 

(iii) Prices quoted, including discounts. 

(iv) Description of supplies or services 
for which the quote is provided. 

(v) Name of the Government 
employee soliciting the quotation. 

(vi) Date of the conversation. 

51. Section 513.106-70 is revised to 
read as follows: 

513.106-70 Unusual and compelling 
urgency procurements. 

When an item or service is needed in 
a situation of unusual and compelling 
urgency, competition may be solicited 
by having prospective sources visit the 
site and by orally informing them, 
together, of the exact requirements, to 
enable the sources to prepare quotations 
while the written specification is being 
prepared by the Government for 
inclusion in the contract. Unusual and 
compelling urgency, for the purpose of 
this subsection, includes situations 
which, if not corrected immediately, will 
result in unnecessary expenditure of 
funds, property damage, personal injury, 
serious loss of agency efficiency in 
operations, or interruption of agency 
functions, any of which could be 
avoided by immediate corrective action. 

52. Section 513.107 is revised to read 
as follows: 


513.107 Solicitation and evaluation of 
quotations. 

GSA Form 3188, Request for 
Quotation, is authorized for use by the 
Office of Federal Supply and Services 
with the FSS-19 system instead of the 
Standard Form 18, Request for 
Quotations. 

53. Section 513.203-1 is revised to read 
as follows: 

513.203- 1 General. 

(a) Provisions required. Blanket 
purchase agreements (BPA's) normally 
shall be documented on a purchase 
order form or on a GSA Form 3521, 
Blanket Purchase Agreement. In 
addition to the requirements of FAR 

13.203- 1 (j), each blanket purchase 
agreement shall, when appropriate, 
specify the geographic area to be served 
under the BPA. 

(b) Requesting deliveries. Only the 
contracting officer (CO) and officials 
authorized by a CO and designated In 
the BPA shall be permitted to request 
deliveries. Delivery (call) orders shall 
usually be made by telephone or in 
person, Before placing calls against the 
BPA, each requirement shall be 
screened for availability from 
mandatory sources of supply. Necessary 
controls shall be maintained by the 
person placing call orders under the 
BPA to ensure that any limitation stated 
therein is not exceeded. The BPA 
identification and requisition number, if 
any, should be specified each time a 
delivery is requested. 

(c) Delivery tickets. W r hen deliveries 
are made, the receiving activity will 
retain one copy of the related delivery 
ticket and return the remaining copies to 
the supplier one copy which is to be 
signed and dated. Each delivery ticket, 
in addition to the requirements of FAR 

13.203- 1[j)(6), must contain the 
requisition number, if any. and the name 
of the person placing the call. 

(d) Invoices. When the GSA Form 
3521. Blanket Purchase Agreement is 
used, invoices may be submitted by the 
vendor for each delivery. The office 
placing the order shall forward each 
invoice to the appropriate Finance 
Division for payment within five (5) 
days of acceptance. The invoice should 
be marked to indicate that purchase was 
made under a BPA. 

54. Section 513.204 is revised to read 
as follows: 

513.204 Purchases under Blanket 
Purchase Agreements. 

(a) Individual purchases made against 
BPA's shall not exceed $5,000. 
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(b) Individual purchases under BPA's 
may exceed the $5,000 threshold in (a) 
above and the small purchase threshold 
(FAR 13.101) If the BPA has beck 
established in accordance with FAR 
13203 - 1 ( 0 . 

55 Section 513.7001 is amended by 
revising paragraphs (a), (b). introductory 
text, (b)(1) through (b)(3). (d)(2) and 
(d)(3), and (e). and by adding paragraph 
Ig) to read as follows: 

513.7001 Certified Invoice procedure. 

(a) When advantageous to the 

Government, supplies or services may 
be acquired on the open market from 
local suppliers at the site of the work or 
use point, or by a supply distribution 
facility when authorized using vendors' 
invoices instead of purchase orders. 
Certified invoice procedures may not be 
u»ed to place orders under established 
contracts unless specific authorization 
for their use is included in the contract 
document. * 

(b) Such purchases shall be effected 
only in accordance with FAR Part 13 
and GSAR Part 513. subject to the 
following: 

(1) The amount of any one purchase is 
St.000 or less (see FAR 13.106(a)). 

(2) A purchase order is not required 
by either the supplier or the 

Government 

(3j Appropriate invoices can be 
obtained from the supplier. 

• • • • • 

td) • • • 

• • • • 

(2) Certify that the quality and 
quantity of items/services furnished are 
in accordance with the verbal 
agreement made with the vendor, and 

(3) Document the record in 
accordance with FAR 13.106(c) and 
CSAR 513.106(e). 

(e) The solicitation of quotations may 
b® Performed by authorized personnel 
without contracting officer warrants; 
however, the placement of any orders of 
Sl50 or more must be approved in 
advance by a warranted contracting 
officer. The approval shall be in writing 
wdew geographic distances make it 
impracticable to obtain a written 
approval on the GSA Form 2010 or other 
documentation in which case telephonic 
approval may be obtained and a 
station of the approval recorded. 

• • • * • 

tg) Upon receiving the invoice, the 
contracting officer shall verify the 
arithmetic accuracy of the invoiced 
®mount and place the following 
•tatemenl on the invoice approving the 
Payment and certifying receipt of the 
Roods or services: 


1 certify that these goods and/or services 
ware received on (date) and Accepted on 
(date). Oral purchase was authorized and no 
confirming order has been issued. 


Signature 


Date Approved 

PART 514—SEALED BIDOING 

56. In 48 CFR Chapter 5, Part 514 is 
amended by revising the part title to 
read as set forth above. 

57. Part 514. the Table of Contents is 
amended by adding and revising the 
section headings set forth below: 

Subparl 514J Soilcitatton of Bids 

Sec. 

• • • • • 

514.201-7 Contract clauses. 

• • # • • 

514 203-1 Mailing or delivery to prospective 
bidders. 

514.205-2 Removal of names from 
solicitation mailing lists. 

• • • • • 

514.270 Bid acceptance period. 

514 270-1 Standard Form 33. 

514.270-2 Specifying a required bid 

acceptance period. 

514.271 Aggregate awards. 

514271-1 General. 

514-271-2 Weighting of items for aggregate 
award. 

514271-3 Grouping of line items for 
aggregate award. 

514-272 Price list method. 

514.272- 1 Supply contracts. 

514.272- 2 Repair and alteration contracts. 


SUBPART 514.9 Submission of Bids 
• • • • • 

Subpart 514.4 Opening of Bids ind Award 
of Contract 

• • • ♦ • 

514.402-3 Postponement of openings. 

• • • • • 

514.404-1 Cancellation of invitations after 
opening. 

• • • • • 

514 407-2 Responsible bidder— 
reasonableness of price. 

• • • • • 

514 407-70 Preaward inquiries. 

• « • • • 

514.407-74 Preparation of documents for 
acceptance (only applies to FSS). 

• • • « • 

Authority: 40 U.8.C. 438(c). 

56. Section 514.201-1 is emended by 
revising the prescription to read as 
follows: 

514.201-1 Uniform contract format 

All solicitations shall include the 
following notice: 

• • • • • 


59. Section 514.201-6 is revised to read 
as follows: 

514.201- 6 Solicitation provisions. 

(a) The contracting officer shall Insert 
the provision at GSAR 552^14-71, 
Telecopier Submissions. Modifications 
or Withdrawals of Bids in all 
solicitations for supplies and service 
contracts. 

(b) The provision in GSAR 552J214-72. 
Telegraphic Submissions, Modifications 
or Withdrawal of Bids received at the 
GSA Communication Center, shall be 
included in all solicitations for supply 
and service contracts. 

(c) The contracting officer shall insert 
the clause at GSAR 552.214-73. "All-or- 
None" Offers, in solicitations when all* 
or-none offers will be considered. 

60. Subpart 514.2 is amended by 
adding section 514.201-7 to read as 
follows: 

514^01-7 Contract clauses. 

(a) The contracting officer shall insert 
a clause substantially the same as the 
clause at GSAR 552.214-75. Progressive 
Awards and Monthly Quantity 
Allocations, in solicitations for stock 
replenishment contracts when it is 
determined that individual contractors 
may be unable to furnish the 
Government's monthly requirements, 
and that it will be expedient to make 
progressive awards. 

(b) The contracting officer shall insert 
the clause at GSAR 652.215-70, 
Examination of Records by GSA, in 
solicitations and contracts subject to 
audit, as indicated in GSAR 501.671-3. 

61. Section 514.201-70 paragraph (b) is 
revised to read os follows: 

514-201-70 Request for brand name 
informs lion—limitation. 

• • • « * 

(b) This limitation also applies to 
acquisitions described in FAR 19.502-4 
(Procurements set aside for small 
business) and FAR Subpart 25.3 
(Balance of Payments Program). 

62. Section 514.201-71 paragraph (b) is 
revised to read as follows: 

514.201- 71 Fire or casualty hazards, or 
safety or health requirements, 

• • • • • 

(b) When a specification is not 
available or the specification to be used 
does not include a provision such as 
that described in (a) of this GSAR 

514.201- 71, and it is believed that such a 
provision should be included in the 
current procurement, technical advice 
shall be obtained from the appropriate 
program or technical office. If the 
contracting officer then determines that 
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the matter should be covered* an 
appropriate provision shall be included 
in the solicitation. The provision shall 
cite the nationally recognized standards 
requiring compliance. If several such 
standards are available, the provision 
shall cite all standards that are 
acceptable. Since compliance with such 
standards is normally objectively 
determined under regular acceptance 
inspection and test procedures, no 
requirement for bidders to submit proof 
of compliance with the standard shall be 
included in the provision. 

514.201- 73 | Redesignated as 514.271-3) 

63. Section 514.201-73 is redesignated 
as section 514.271-3. 

514.202- 1 (Removed) 

64. Section 514.202-1 is removed. 

65. Section 514.202-4 is revised to read 
as follows: 

514.202- 4 Bki samples. 

Paragraphs (a) through (f) of this 
section are applicable when it has been 
determined, in accordance with FAR 

14.202- 4. that bidders will be required to 
furnish bid samples. If it is determined 
that bid samples will not be required, 
but the applicable specification cited in 
the solicitation requires bid samples, a 
provision shall be included in the 
solicitation in accordance with FAR 

14.202- 4f f)(2). 

(a) Solicitation requirements. A 
provision or clause containing the 
information described in FAR 14.202- 
4(e), and other pertinent details as 
indicated below, shall be in solicitations 
in conjunction with the provision at FAR 
52.214-20. 

(1) Samples must be from the 
production of the manufacturer whose 
products will be furnished under the 
resultant contract. In this connection, if 
it is determined by the contracting 
officer, in coordination with the 
specification and quality assurance 
activities, to permit bidders to reapply 
samples furnished under a previous 
solicitation (see FAR 14.201-6(o)(2) and 
FAR 14.202-4(0(1)), FAR 52.214-20. 
Alternate II. shall be used, not Alternate 
L 

(2) Bidders shall be required to use 
GSA Form 434, Sample Record Sheet, 
copies of which shall be furnished with 
each solicitation. 

(3) Normally, only subjective 
characteristics of bid samples will be 
listed in the solicitation. Objective 
characteristics may be listed when it 
has been determined, on the basis of 
past experience or other valid 
considerations, that examination of such 
characteristics is essential in the 
procurement of an acceptable product. 


and that it is in the best interest of the 
Government to require prospective 
contractors to exemplify such 
characteristics as a matter of 
responsiveness, rather than as a matter 
of responsibility (in which case an 
opportunity is given for a bidder or 
contractor to correct noted deficiencies). 
When both types of characteristics are 
listed in the solicitation, they shall be 
listed separately under the headings 
"Subjective Characteristics" and 
"Objective Characteristics." 

(4) Because of variations in 
circumstances and wording as between 
different commodities, no standard 
provision can be prescribed for use in 
ail solicitations. However, the provision 
at GSAR 552.214-76, Bid Sample 
Requirements, is provided as an 
example. This provision may be used in 
solicitations substantially as shown, or 
it may be changed, or different 
provisions may be written to fit the 
circumstances of the procurement. 

(b) Receipt and safeguarding of 
samples. (1) Bid samples shall be 
received and safeguarded in a sample 
room. The term "sample custodian, 0 as 
used herein, refers to sample room 
personnel. 

(2) Bid samples must be received 
before bid opening to be considered for 
award. Samples are to be promptly 
stamped or tagged upon receipt by the 
sample custodian indicating the date 
and hour received. The sample 
custodian shall record whether the 
samples were sent by regular, 
registered, or certified mail, or by other 
delivery methods. Each sample 
container is to be accompanied by GSA 
Form 434, Sample Record Sheet, 
included as part of the solicitation. The 
regulations concerning late bids (FAR 
14.304) also apply to samples received 
after the time set for receipt of bids. 

(3) Bid samples shall be carefully 
protected against loss, damage, or 
pilferage. Each sample shall be recorded 
and tagged showing the firm's name and 
address, solicitation number, noun 
name, national stock number fNSN), and 
date of receipt. If samples or their 
containers arrive damaged, the sample 
custodian shall note the condition of the 
container upon receipt, and request a 
quality assurance specialist (QAS) to 
verify the actual condition of the 
samples involved. 

(cj Evaluation of samples. (1) Bid 
samples will not normally be inspected 
until the bidder is being considered for 
award on the article(s) represented by 
the sample. Samples received in the 
Central Office shall be evaluated by a 
team consisting of representatives from 
the contracting, quality assurance, and 
specification management activities. In 


the regional offices, samples shall be 
evaluated by the contracting activity 
and the quality assurance activity. 

When laboratory support is required, 
the quality assurance specialist (QAS) 
will arrange for the testing, and the 
samples shall be hand-carried to and 
from the laboratory, or sent by a 
protected method. 

(2) The samples will be evaluated 
with respect to the characteristics listed 
in the solicitation, and a written record 
of the findings of the evaluation shall be 
made. If the samples do not meet the 
required characteristics, the bid shall be 
rejected with respect to the items 
represented by the deficient sampled). 

If the samples are found to conform to 
the characteristics listed in the 
solicitation, further determination of the 
prospective contractor’s responsibility 
shall be made in accordance with 
agency procedures. 

(d) Other deficiencies noted. (1) 
Although bid samples may be rejected 
only on the basis of the characteristics 
listed in the solicitation, the QAS may 
examine the samples for other 
specification requirements for the 
purpose of assisting the quality 
assurance activity in the region where 
the bidder's plant is located. A report of 
the evaluation of the samples, showing 
results with respect to all characteristics 
examined, shall be furnished promptly 
to the contracting officer. 

(2) If the bid sample has been found to 
conform to all of the characteristics 
listed in the solicitation, but found 
deficient with respect to one or more of 
the unlisted characteristics, a preawnrd 
survey report shall be requested as 
provided in GSAR 509.105-1(c). A copy 
of the sample evaluation report shall be 
attached to the Standard Form 1404, 
Preaward Survey of Prospective 
Contractor-Technical, which shall 
include a request that special attention 
be given to the prospective contractor s 
ability (notwithstanding the deficiencies 
noted with respect to the characteristics 
not listed in the solicitation which were 
evaluated) to produce supplies fully 
conforming to applicable specifications- 
For example, can the noted deficiencies 
be corrected by fairly simple production 
or process control adjustments, or would 
expensive and time-consuming retooling 
be involved? The preaward survey 
report shall include a specific statement 
regarding the prospective contractor s 
ability or inability to correct each noted 
deficiency in objective characteristics as 
well as an overall appraisal of his 
capability. 

(!) If the preaward survey report is not 
favorable, a determination of 
nonresponsibility shall be made based 








Federal Register / Vol. 50, No. 49 / Wednesday, March 13, 1985 / Rules and Regulations 10047 


upon the facts and evaluation contained 
in the report together with any other 
evidence that may be obtained In a 
given case bearing on the bidder's 
inability to meet the standards of 
! responsibility in FAR Subpart 9.1. 

(ii) If the preaward survey report is 
favorable, award may be made, if 
otherwise proper, to the low bidder 
| whose samples conform to the 
characteristics listed in the solicitation. 
Concurrently with award, the 
contracting officer shall specifically, in 
writing, call to the attention of the 
contractor, the inadequacies of the 
sample with respect to unlisted 
characteristics and advise him of his 
responsibilities to furnish items 
conforming to all of the requirements of 
the specification. A copy of the letter 
shall be furnished to the appropriate 
quality assurance activity for use when 
making subsequent inspections. 

(e) Handling and disposition of 
approved samples, (1) Upon award of a 
contract, the contracting officer shall 
forward a copy of GSA Form 6419, 
Transmittal of Contract Award Data, or 
a similar memorandum of record, to the 
sample custodian who shall tag the 
approved samples showing the contract 
number and the contract period. When 
there is only one sample, it shall be 
hand-carried or sent by an appropriate 
means of transportation to the 
manufacturing plant marked to the 
attention of the QAS. If there are two 
identical samples, one sample shall be 
retained in the bid sample room until 
Performance is completed and the other 
*hall be forwarded as stated above. The 
ttmple shall normally have the tag 
tecured by wire wth a lead seal except 
*Hnn other means of identification are 
more appropriate. The sample custodian 
*hall notify the Quality Assurance 
Branch of sample shipment by 
famishing a copy of GSA Form 6334, 
Transmittal of Approved Samples of 
|ltems Under Contract, or a similar 
Istfmurandum of record. 

(2) Upon completion of all deliveries/ 
i shipments and inspections under the 
contract, the samples shall be returned 
Jo the supplier at the supplier's expense 
JJ so indicated on GSA Form 434, 
r^rople Record Sheet. Other samples are 
to be treated as Government property 
U5e or disposal. In those instances 

the contracting officer has 
indicated that they may be reapplied to 
Reding solicitation, the sample 
*^!1 be retained in the bid sample 

If the contracting officer 
jkiticlpatet that there may be a future 
claim regarding a contract, the bid 
Samples shall be retained until the claim 

^resolved. 


(f) Disposition of other samples, (1) 
Bid samples rejected or untested shall 
be returned to the supplier at the 
supplier's expense, if 90 indicated on 
GSA Form 434, Sample Record Sheet. 
The others will be treated as 
Government property for use or 
disposal. (See FAR 14.202^l(h).) 

(2) Bid samples determined to be 
received late in accordance with FAR 
14.304 shall be held until awards are 
made and returned to the offeror, freight 
collect, unless other disposition is 
requested or agreed to by the bidder. 

514.202- 70 |Removed] 

66. Section 514.202-70 is removed. 

67. Section 514.203-1 is amended by 
revising the title to read as follows: 

514.203- 1 Mailing or delivery to 
prospective bidders. 

514.203- 70 [Removed] 

68. Section 514.203-70 is removed. 

69. Section 514.205-1 paragraph (a) is 
revised to read as follows: 

514.205- 1 

Establishment of lists. 

(a) Solicitation mailing lists shall be 
established in accordance with FAR 
14.205. Contracting officers within FSS 
and OIRM shall use the computerized 
central solicitation mailing list 
maintained by Region 8 for supplies and 
services for all procurements expected 
to exceed the small purchase 
limitations. Other GSA services/offices 
may maintain local lists. Services/ 
offices that maintain local mailing lists 
shall inform the GSA Business Service 
Center of the list and provide related 
information regarding the list. 

• • • • • 

70. Section 514.205-2 is amended by 
revising the title and paragraph (a), 
introductory text, to read as follows: 

514.205- 2 Removal of names from 
solicitation mailing list*. 

(a) To remove firms from solicitation 
mailing list (SMLJ— 

• • • • • 

71. Section 514.208 is revised to read 
as follows: 

$ 14.208 Amendment of Invitation for bids. 

The date set for bid opening shall be 
extended when amendments relating to 
wage determinations issued under the 
Service Contract Act or the Davis-Bacon 
Act are issued less than 10 days before 
the scheduled bid opening date. 

72. Subpart 514.2 is amended by 
adding sections 514.270. 514.270-1, 

514.270-2, 514.271, 514.271-1, 514.271-2. 


514.271- 3, 514.272, 514.272-1, and 

514.272- 2 to read as follows: 

514.270 8!d acceptance period. 

514.270- 1 Standard Form 33. 

(a) Standard Form 33 provides for the 
insertion by bidders of a number of 
calendar days after bid opening by 
which their bids must be accepted by 
the Government. However, FAR 14.201- 
6(j) authorizes contracting officers to 
specify a minimum bid acceptance 
period by including in the solicitation 
the provision at FAR 52.214-16. 

(b) When the provision at FAR 52.214- 
16 is used, the “NOTE" above Item 12 of 
SF 33 renders Item 12 inapplicable. 
However, a problem would result if n 
bidder overlooked the fact that FAR 
52.214-16 was included in the 
solicitation, and Inserted in Item 12, a 
figure that was less than that stipulated 
by the Government in the provision. To 
avoid such problems, the contracting 
officer shall insert in Item 12 the entries 
shown below when the provision at FAR 
52.214-16 is included in the solicitation. 

Note: Item 12 does not apply if the 
solicitation includes the provisions at 52.214- 
18, Minimum Bid Acceptance Period. 

12. In compliance with the above, the 
undersigned 8grees, If this offer is accepted 
within N/A * calendar days (60 calendar 
days unless a different period is inserted by 
the offeror) from the date for receipt of offers 
specified above, to furnish any or all items 
upon which prices are offered at the price set 
opposite each item, delivered at the 
designated polnt(s), within the time specified 
in the schedule. 

514.270- 2 Specifying a required bid 
acceptance period. 

(a) Applicability. Paragraph (b) of this 
514.270-2 applies only to solicitations in 
which SF 33 is used. However, the 
guidelines and instructions in paragraph 

(c) generally apply to all solicitations. 

(b) Use of the provision at FAR 
5Z214-1Q. The 60-day period stipulated 
in the parenthetical statement in Item 12 
of SF 33 is neither a “standard" nor a 
request to bidders to allow such period. 
However, most bidders customarily 
offer a 60-day bid acceptance time, 
although they rarely offer more than 60- 
days. and sometimes offer less than that 
period. Consequently, the provision at 
FAR 52.214-16 should be used whenever 
the contracting officer determines (1) 
that a period of more than 60 days will 
be needed to finalize award(s), or (2) 
that a period of 60 days or less will be 
adequate to complete the award 
process, but that one or more bidders 
may specify an acceptance period which 


* Sm provision 52.214-18. 
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is less than the projected time needed to 
finalize aword(s). 

(c) Number of days to be stipulated 
The following guidelines shall be given 
consideration in determining the 
appropriate number of days to be 
stipulated for the acceptance of bids: 

(1) A bid acceptance period should be 
no more than is reasonbly necessary for 
the evaluation of bids and other 
preaward processing. This does not 
mean that the period stipulated should 
reflect the absolute minimum time 
required for uward(s) if there arc no 
unexpected delays. On the other hand 
the period stipulated should not be 
inflated to provide for numerous 
contingencies that may never arise. 

(1) Matters which should be factored 
into the profected bid acceptance period 
8re those which are known or are 
anticipated as likely to occur. These 
predictable matters include evaluation 
of several bids on numerous line items, 
complex evaluations requiring the 
addition of transportation cost factors, 
laboratory testing of bid samples, on¬ 
site inspection of bidders* production 
facilities, financial reports, obtaining 
past performance information, or 
security clearances and EEO clearances. 
After the evaluation of bids and the 
determination of the low bidder(s). most 
of the actions relating to the 
determination of responsibility can be 
conducted concurrently. 

(ii) Contingencies such as late bids, 
mistakes in bids, protests. SBA 
Certificate uf Competency requirements, 
and Walsh-Healy eligibility 
requirements should not be anticipated 
in projecting an appropriate bid 
acceptance period. The procedure of 
requesting extensions of bid acceptance 
time Jsee GSAR 514.473) is to provide for 
unexpected delays which may arise 
during the award process. 

(2) The stipulated bid acceptance 
period should usually be a minimum of 
30 days, should be stated in increments 
of 15 calendar days, and should nut 
exceed 90 calendar days except in 
unusual situations. 

(i) A period of 30 days should be 
adequate for the award of contracts 
under a solicitation covering a few line 
items if u plant facility report or other 
similar timeconsuming action is not 
required. 

(ii) A period of 45 days should be 
udequate for the award of contracts 
under a solicitation covering numerous 
items and requiring approvals outside of 
the contracting office (i.e., large dollar* 
value awards], but not involving plant 
facility reports, bid sample testing and 
evaluation, or similar delays. 

(lii) A period of 60 days should Ire 
considered appropriate for most supply 


and services contracts requiring a plant 
facility report and other actions or 
reporta which can be accomplished 
simultanteously (financial. EEO 
clearances, bid sample approvals, etc.). 

(iv) A period of 75 to 90 days may be 
reasonable when the determination of 
the apparent low bidderfs) invokes a 
complex evaluation process (e.g.. 
evaluating f.o.b. origin bids to overseas 
ports of debarkation), and actions or 
reports of the type described in the 
preceding paragraph are also required. 

(v) A period exceeding 90 days is 
justifiable only in unusual cases, such as 
when a security clearance is required. 

514.271 Aggregate awards 

514.271-1 Genera!. 

(a) Definition. An ‘aggregate award" 
means an arrangement stipulated by the 
Government in the solicitation, whereby 
two or more separately-priced line items 
are combined for award to that bidder 
whose offer will result in the lowest 
total cost to the Government for all of 
the line items within the group, without 
regard to whelher the prices offered by 
the bidder are low on each item 

(b) Justification for use Ordinarily, 
prices shall be solicited for award on an 
individual line-item basis. In some 
cases, however, it may be expendient to 
combine two or more line items for 
award in the aggregate. When items are 
combined for aggregate award, the 
contracting officer shall include the 
rationale for establishing an aggregate 
award formula in the contract file. 
Examples of situations which may 
justify the use of an aggregate method of 
award are set forth below: 

(1) When uniformity of design, style, 
and finish is desired, as in the . 
acquisition of suites of household 
furniture.. 

(2) When the articles being acquired 
will be assembled and used as a unit, 
and may not be interchangeable if 
acquired from different manufacturers. 

(3) When the demand for certain 
articles is large, but the demand for 
other similar articles is not sufficient to 
attract competitive bids unless awarded 
in con)unction with the high-demand 
articles (e g., various sizes of socket 
wrenches), 

(4) When one location (delivery point) 
has a large requirement, and another 
location has a requirement that is too 
small to individually attract competitive 
bids. 

(5) When it is impractical to award 
and administer numerous small 
contracts for similar articles or services. 

(c) Prerequisites for use. In the 
absence of strong overriding factors, 
items shall not be grouped for award in 


the aggregate unless the following 
conditions are satisfied. In questionable 
cases involving a proposed aggregate: 
group (or groups) with an actual or 
estimated value of Si million or more, 
approval of the contacting director shall 
be obtained before the solicitation is 
issued. 

(1) Capability of accurately projecting 
lowest cost To determine the lowest 
cost on an aggregate group of items, it i« 
necessary to extend unit prices by 
weight factors calculated to reflect the 
true or proportionate quantities that will 
be purchased under a resultant conidct 
Consequently, a realistic determination 
of the lowest bid is contingent upon the 
formulation of realistic weight factors. 
See GSAR 514.271-2. Weighting of itrnu 
for aggregate award. If weight factors 
must be based on information that is 
unreliable, and the results are 
considered highly conjectural, the pries 
list method described in GSAR 514.272 
should be considered. 

(2) Capability of bidders to furnish 
articles and quantities. It shall be stated 
In all solicitations involving items to be 
awarded on ar\ aggregate basis that to | 
qualify for an award on an aggregate 
group, a price must be submitted on 
each item within the group. See GSAR 

514.271- 3, Grouping of items for 
aggregate award. 

(d) Method uf ward provision. Who 
items will be awarded on an i^gregate 
basis, an appropriate provision shall be 
included in the solicitation which clpany 
states the basis on which bids will be 
evaluated. A Statement as described in 
GSAR 514^7t-l(cH2) shall also be 
included unless the pricelist method 
described at GSAR 514.272 is used Thr 
arrangement of items in the Schedule ‘ 
(identification of items to groups) and 
the language used ui the method of 
award provision must tie compatible 

514.271- 2 Weighting of Items (or 
aggregate award. 

(a) The use of accurate weight fm ten* 
is essential in all solicitations providing 
for aggregate awards, except for 
situations where the same weight fi»cW 
is applicable to all line items in the 
aggregate group. Their function is to 
provide a basis for determining which 
bid will result in the lowest overall red 
to the Government for the line items 
included in the aggregate group(s) 
When the weight factors used to 
evaluate bids do not reflect the true 
rqtio of purchase as between the variant, 
line items awarded as an aggregate 
group, the result may be that award l* 
not made at the lowest overall coat lo 
the Government. 
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(b) Although such language as "lowest 
total cost to the Government" is used in 
this regulation and in various GAO 
decisions regarding the evaluation of 
aggregate groups of items, it Is not so 
important that actual cost be projected 
In determining the low bidder, what is 
important is that relative proportionate 
cost as between line items within an 
aggregate group be accurately projected. 
Consequently, in establishing weight 
factors to be applied in determining the 
“lowest total cost to the Government" 
for an aggregate group of items. It is 
ratio that is important, rather than 
actual quantities. 

(c) Estimated quantities that apply to 
indefinite quantity or requirements 
contracts may be reduced to smaller 
numbers by a common denominator to 
facilitate the computations involved in 
evaluating bids. However, the rounding 
off of numbers sacrifices precision, and 
the practice Is not encouraged. 

(d) The actual purchase quantities 
shall be used as weight factors for 
definite quantity acquisitions. The 

! reason for this is that a bidder might 
Include two or more aggregate groups, or 
an aggregate group and various 
individual line items, under an "all or 
none” qualification, and the result 
would be incorrect if proportionate 
weight factors were used in the 
evaluation process. 

(e) Weight factors shall not be based 
on the estimated dollar value of 
purchases. If the dollar value of previous 
purchases is the only information 
available, and there Is no recourse but 

to make award on an aggregate basis, 
the value of previous purchases shall be 
converted to quantities for the purpose 
of establishing weight factors (Le., 
divide total purchases of each item by 
the unit price to determine number of 
tmrts purchased). 

(f) If reliable estimates are not 
available, consideration should be given 
to using the price list method of making 
awards as described in GSAR 514.272. 
provided the criteria for use of this 
method of award is satisfied. 

(r) The contracting officer shall 
mclude the basis for calculating the 
I weigh! factors in the contract file. 

514.271-3 Grouping of Items for 

legate award. 

U) General 

I U) Line items should not be grouped 
I 'or award on an aggregate basis if such 
I arrangement will preclude a significant 
I !l urn ^ r Anns from bidding due to 
I foeir inability to furnish all of the types 
[Particles or services included in an 
M&sregute group, or their inability to 
I Ornish the volume of supplies or 
I ,erv ‘ce8 as a result of grouping 


numerous delivery points or service 
areas. 

(2) Line items should not be grouped 
for award on an aggregate basis if such 
action will tend to increase overall 
prices to the Government due to 
restricting the number of eligible bidders 
for reasons indicated in the preceding 
paragraph, or for other reasons 
described in paragraphs (b) and (c) 
below. 

(3) The following subparagraphs of 
this GSAR 514.271-3 are addressed to 
supply contracts (articles and delivery 
points), but the same principles apply to 
service contracts (types of services and 
service areas). 

(4) The contracting officer shall 
include the rationale for establishing the 
a 88 Ta 8 fl t a groups in the contract file. 

(b) Grouping of different articles . 

Only articles of a related character, 
normally manufactured or produced by 
a majority of prospective bidders, 
should be included in a single aggregate 
group. The grouping of unrelated articles 
tends to exclude bidders who cannot bid 
on all articles within an aggregate group, 
or results in higher prices and 
production problems by forcing bidders 
to subcontract for articles they do not 
manufacture or produce. 

(c) Grouping of geographic locations. 
The following guidelines shall be given 
consideration by the contracting officer 
in deciding whether to group different 
geographic locations for aggregate 
award: 

(1) See justifications listed in GSAR 

514.271-1 (b). subparagraphs (3), (4), and 

(5). Generally, if different delivery 
points have sufficient requirements so 
that individual shipments to each point 
will involve not only economic 
production run, but carload or truckload 
quantities, these points should be 
awarded separately, rather than in the 
aggregate. 

(2) The types of bidders (Le*, small or 
large firms, manufacturers or 
distributors, etc.) responding to previous 
solicitations are an important 
consideration. For example, if previous 
bidders are distributors having 
franchises within certain territories, the 
a 8£ rc 8 a ting of different territories would 
tend to restrict competition. (Also see, 
paragraph (a)(1) of this GSAR 514.271- 
3L 

(3) A major consideration is whether 
transportation costs constitute a 
significant portion of the total cost of 
delivered articles. In this connection, 
contracting officers should obtain the 
advice and assistance of transportation 
specialists, including information 
regarding the location of tariff 
boundaries. The following matters relate 
to transportation considerations: 


(i) The aggregating of relatively 
widespread geographic points may 
result in higher prices due to the loss of 
"area pricing" advantages. That is. if 
potential suppliers have single 
production points located in different 
parts of the country, the aggregating of 
delivery points located in the eastern, 
midwestem, and western parts of the 
U.S. will result in increased prices due 
to the transportation costs involved in 
shipping supplies from east to west, or 
vice versa. 

(ii) If the articles are commercial items 
(e g., hand tools, locks, etc.), 
manufacturers may quote the same price 
for delivery anywhere in the U.S. (This 
is a situation in which transportation 
costs are not a hindrance to aggregating 
relatively widespread geographic 
points). 

(d) Grouping of delivery points. The 
principles in this GSAR 514.271-3 shall 
also be observed in connection with the 
combining of delivery points (e.g., GSA 
supply distribution facilities), states, and 
GSA regions for the solicitation of prices 
on a "zone" basis. 

514.272 Price Oat method. 

(a) General. The price list method of 
solicitation, evaluation and award may 
be used to avoid unbalanced bidding in 
requirements and indefinite quantity/ 
indefinite delivery contracts when 
a 88 r *8 a t e swards will be made and 
accurate estimates of anticipated 
quantities are unavailable. The price list 
method provides for the use of pre- 
established list prices in acquiring 
groups of similar items, services, or 
repairs and alterations. Elements of the 
price list method include, but are not 
limited to, the following: 

(1) Pre-established list prices are 
included in the solicitation. 

(2) Estimated requirements are shown 
in the solicitation, if available. 

(3) Bids are expressed as a percentage 
added to or deducted from the list prices 
for each group. The criteria in GSAR 

514.271-3 shall be followed when 
grouping items. 

(4) The contract is awarded to the 
responsible and responsive bidder who 
submits the percentage factor that 
produces the most favorable price to the 
Government in accordance with the 
solicitation. 

(b) Development of pre-established 
list prices. (1) In developing pre- 
established list prices, industry surveys 
should be conducted every 3 years. 
Before using proposed list prices for the 
first time, firms expected to submit bids 
should be given an opportunity to 
review the proposed list prices. In 
addition to the proposed list prices, 
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firms should be furnished with 
information on how the list prices will 
be used under the price list method. 
Copies of the draft solicitation may be 
furnished for this purpose. 

(2) If industry price lists are not 
available for the items or services 
involved, pre-established list prices may 
be developed using the Government cost 
estimated for the item or service. 

(3) Pre-established list prices may also 
be developed based on knowledge of the 
trade and previous contract prices. 

When using pre-established list prices, 
the contracting officer must ensure that 
items are properly grouped and that the 
list prices shown for the items within 
each group bear a reasonable and 
balanced relationship to one another 
Prior contract prices resulting from 
awards made under the weighted item 
method should not be used for 
developing pre-established list prices 
until those contract prices are carefully 
checked to ensure that they did not 
result from unbalanced bidding 

514.272-1 Supply contracts. 

(a) Estimated requirements for each 
Item in a group or for the group as a 
whole shall be shown in the solicitation. 


For contracts for store stock items, 
estimated quantities should be shown 
only If estimates of demand for each 
item within a group can be derived from 
Government records (or verified 
contractor sales reports). All the 
estimates must be reviewed and 
updated before being used in any 
solicitation, if the Government's needs 
cannot be estimated, the solicitation 
may include past orders. (See CG 
Decision. B-2Q9Q37. 82-2 CPD para 323 
(1982)) 

lb) Arrange the bidding schedule in 
each solicitation so that it is clear to 
bidders that only one percentage 
amount may be quoted for each group 
and that it may be quoted either as a 
deduction from or as an addition to the 
listed prices (see illustration of bidding 
schedule arrangement in paragraph (c) 
of this section). 

(c) The following is an illustration of a 
bidding schedule arrangement for a 
group of items for aggregate award 
under the pricelist method. 

Drills. Twist, High Speed, under 

Federal Specification (dated-) and 

Amendment-(dated-), Wire 

gauge sizes, straight shank, short length. 
Type C: 


Group i (Items 1 Through 5) 


Own No 

NAtonaf %Uxk No 

Mm 

EiftmoNd 

ouoraiy 

Una 

Utfpnc* 


513S-00- lie- 02415 

t 

2.800 

. 

tme 

Si -- — ; , 

SI3S40 18^9247 

2 

2.400 

P*g- 

u is 

* - - 

51»-0O-180-8248 

3 

2.800 

.. 

10 44 

4 - .. , 

S>3S-ttMSS~«t4» 

4 

veoo 

Pk* 

1080 

* 

5130-00-180-8250 

S 

2000 

we- 

1080 


The bid on each item above is the list 

price shown minus/plus-percent. 

(Didder, insert “net" ora single 
percentage amount in the blank space 
and cross out minus or plus, ns 
appropriate.) 

514.272-2 Repair and etterstlon contracts. 

(a) Estimating prices and 
requirements . 

(1) Estimated quantities and unit 
prices . When developing a new 
solicitation, the contracting officer shall 
ensure that quantity estimates and unit 
prices arc as accurate as possible. 
Quantity estimates should be developed 
from the historical data file and from 
information available on anticipated 
program requirements for the area(s) 
covered by the contract. Guidance on 
establishing unit prices may be found in 
industry publications such as. The 
Richardson Rapid Construction Cost 
Estimating System: Building 
Construction Cost Data. Roberl Show 


Means Co., Inc.; or Building Cost File. 
Construction Publishing Co„ Inc. 

(2) Estimated quanitity and unit price 
for each line item. The solicitation 
should list the quantities, when 
available, and unit prices for work 
performed during normal working hours, 
and quantities and unit prices for work 
performed outside of normal working 
hours. The solicitation shall also contain 
a statement indicating the percentage of 
work anticipated to be performed during 
normal working hours and that to be 
performed during other than normal 
working hours; e.g., it is anticipated that 
70 percent of the work under this 
contract will be performed during 
normal working hours. The solicitation 
shall specify the hours and days of the 
week that are considered normal. 

(b) Instruction to bidders. (1) Bidders 
shall be instructed to submit one 
(percentage) bid to be applied to unit 
prices listed in the solicitation or two or 
more percentages to be applied to 
specified categories of unit prices. The 


percentages) shall be net. or a 
percentage above or below the unit 
prices to which it is applied. 

(2) If separate line item unit prices 
have been established for work 
performed during normal working hours 
and for work performed outside normal 
working hours, a single percentage 
should be stated. 

(3) If separate unit prices have not 
been established, two percentages arc 
required; one to be applied to the unit 
prices for work performed during normal 
w orking hours and the other to be 
applied to unit prices for work 
performed outside normal working 
hours. In either case, the estimated 
percentage of work to be performed 
during normal working hours shall be 
stated in the solicitation. 

(4) If unit prices are further grouped 
by trade or similar category, multiple 
percentage may be required. 

(c) Notification to bidders. Bidders 
should be advised of the total 
expenditures for previous years or 
portions thereof. A statement must be 
included in the solicitation when 
estimates are provided that quantity 
estimates are furnished for information 
only and are not to be construed as 
guarantees or commitments to order 
items under the contract 

(d) Method of evaluation and award. 
(1) When separate line item unit prices 
are listed in the solicitation for work to 
be performed during both normal 
working hours and other than normal 
working hours, the bid price should be 
stated as a single percentage discount 
from, or addition to. the pre-establi&hed 
list price. The contract shall be awarded 
to the responsible and responsive biddtf 
w ho submits the percentage factor that 
will produce the lowest unit price for 
each item when multipled by the pre- 
established price listed in the 
solicitation. 

(2) When a particular percent is bid 
for work performed during normal 
working hours and another perceni for 
work during other than normal working 
hours, the evaluated bid price shall be 
determined by multiplying the 
Government estimated total dollar 
amount of work to be performed during 
normal hours by the percentage bid fof 
that portion of the work. The 
Government estimated dollar amount 
for the work performed during other 
than normal working hours shall be 
multiplied by the percentage bid for tM 
portion of the work. The sum of the two 
evaluated prices shall be used to 
determine the lowest bidder 

(3) Depending on the requirement* 
listed in the solicitation, the contracting 
officer may establish additional 
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evaluation criteria, which shall be set 
forth in the solicitation. 

73 Section 514.301-70 paragraph (b) is 
revised to read as follows: 

$14,301-70 Telecopier bids. 

« • i « • 

(b) Include the clause at GSAR 
352.214-71, Telecopier Submissions, 
Modifications, or Withdrawal of Bid. in 
ail solicitations for supplies and services 
(including construction). 

514-302 [Removed! 

74 Section 514.302 is removed. 

75 Section 514.303 paragraph (a) is 
revised to read as follows: 

514 303 Modification or withdrawal of 

Ndt 

(a) Bid modifications received before 
bid opening time shall be handled in the 
sarm* manner as bids and shall be 
attached to the related bid envelope tu 
ensure opening at the same time. When 
a telegraphic modification or 
withdrawal of a bid is received by 
telephone under the circumstances 
described In FAR 14.303. the identity of 
the tru graph office employee 
telephoning the message shall be 
obtained and recorded in the solicitation 
file. 

• • • • • 

76 Section 514.304-1 is revised to reud 

as follows: 

514.304-1 General 

Upon receipt of a late bid. the bid 
custodian shall record it on the 
duplicate copy of the list of bidders and 
have it delivered immediately to the 
responsible contracting officer. 

T 7 - Section 514.370 is revised to read 

«follows: 

514.370 Copies of bids required ki 
submission. 

Bids shall be submitted in on original 
*nd at least one copy. Additional copies 
may be required, if warranted. The 
original will be used by the contracting 
activity for the tabulation of bids. The 
copy will be retained by the Business 
Service Center for public information 
®ot:l the bid abstract is available to 
replace it. When information such as the 
USA Form 527. Contractor's 
Qualifications and Financial 
Information, or Standard Form 24, Bid 
Bond, is submitted with a bid. it shall 
not be retained by the Business Service 
Center for public information. 

Section 514.401 paragraph (a), 
introductory text, (a)(3), (4), (6), and (b) 
artJ revised to read as follows: 


514.401 Receipt and safeguarding of bids. 

(a) Bids, and modifications in 
response to solicitations shall be 
received and safeguarded by the 
appropriate Business Service Center 
until the time specified for opening. 
Adequate space and facilities shall be 
provided for the receipt and 
safeguarding of bids and for the holding 
of public bid openings. This shall 
include a locking-type bid box located 
within sight of the bid custodian and in 
a place where bidders or their 
representatives can readily deposit bids. 
Bids received shall be handled as 
follows: 

• • • • • 

(3) Mailed bids and modifications 
delivered to the bid custodian before bid 
opening time shall be recorded on the 
bidders list on the same day they are 
delivered and then placed in suitable 
locked cabinet. 

(4) Hand-carried bids delivered before 
bid opening time will be deposited in the 
locked bid box In the Business Service 
Center. The bid custodian shall have 
custody of a key or combination to the 
bid box. In the event a hand-carried bid 
is not placed in the bid box by the 
bidder, but is handed to the bid 
custodian or other Business Service 
Center personnel, it shall be time 
stamped immediately and then handled 
in the same manner as provided for 
mailed bids. At least once daily (and 
immediately preceding the time for each 
scheduled bid opening),the btd 
custodian shall remove and time stamp 
the bids, record them and place them 
with any other bids previously received. 
• • • • • 

(6) For each invitation, the bid 
custodian shall prepare a list of the 
bidders whose bids are received before 
bid opening time using the GSA Form 
1378, Record of. and Receipt for. Bids 
and Responses or the appropriate bid 
abstract form. The list shall show the 
invitation number and the name and 
uddress of each bidder. In addition, 
when a bid modification is received 
before bid opening time or when a bid 
previously recorded on this list is 
withdrawn, the list shall so indicate. 

(b) At the scheduled bid opening time, 
the bid custodian shall deliver all bids 
received in response to the invitation, 
together with both copies of the list of 
bidders, to the authorized bid opening 
official or designee, who shall 
acknowledge receipt of the bids by 
signing the duplicate copy of the GSA 
Form 1378 or the appropriate bid 
abstract form and returning it to the bid 
custodian. The original list shall become 
part of the contract file. 


79. Section 514.402-1 paragraph (a) is 
revised to read as follows: 

514.402- 1 Unclassified bkta. 

(a) Public bid openings shall be held 
in the Business Service Center except 
when determined to be impracticable by 
the Business Service Center, and the 
Contracting officer or bid opening 
officer. The schedule for bid openings 
shall be developed jointly by the 
Business Service Center and the bid 
opening officer in order to avoid 
conflicts. The contracting officer shall be 
responsible for obtaining space for bid 
openings which are to be held outside 
the Business Service Center. As soon as 
it is determined to hold the bid opening 
elsewhere, the contracting officer shall 
inform the Business Service Center, 
serving the geographic area in which the 
contracting office is located, of the 
invitation number end the location 
where the public bid opening will be 
held. 

• • • • • 

80. Section 514.402-3 paragraph («) (s 
revised to read as follows: 

514.402- 3 Postponement of openings. 

(a) When the contracting officer 
postpones a bid opening (see FAR 

14.402- 3), an amendment (see FAR 
14.208) to the solicitation should be 
issued and distributed to all prospective 
bidders by mail or telegraph as soon as 
possible. The new time and date set for 
bid opening shall be as soon as possible. 
Prospective bidders shall be notified of 
the new time and date if circumstances 
permit. 

« « • • • 

81. Section 514.403 is revised to read 
as follows: 

514.403 Recording of bids. 

The abstracting and tabulating of bids 
normally shall be completed within 24 
hours after bid opening, and a copy shall 
be delivered immediately to the 
appropriate Business Service Center 
where it shall be made available for 
public examination for a minimum 
period of 30 calendar days. Late bids 
determined eligible for consideration 
shall be included on the bid abstract 
form. However, if eligibility is 
established after delivery of the original 
tabulation, the bids shall be recorded 
separately. Identified as an amendment 
to the original tabulation, and delivered 
to the Business Service Center. 

82. Subpart 514.4 is amended by 
adding section 514.404-1 to read as 
follows: 
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514.404- 1 Cancellation of Invitations after 
opening. 

The head of the contracting activity is 
delegated the authority to cancel 
invitations for bid and to reject all bids 
received or to cancel invitations for bids 
and authorize the use of negotiations to 
complete the acquisition in accordance 
with FAR 14.404-1(e](l) and 15.103. 
When exercising this authority, the 
required determination documenting the 
reasons for rejecting all bids and 
authorizing completion of the 
acquisition through negotiation, when 
applicable, shall be included in the 
contract file. 

83. Section 514.404-2 is amended by 
revising the section title and paragraphs 

(a)(1) through (a)(4), and (c) to read as 
follows: 

514.404- 2 Rejection of Individual Olds. 

(a) * * • 

(1) Item numberfs) involved. 

(2) Names of low offeror(s) and 
proposed awardee(s). 

(3) Low and proposed prices: 

(i) Unit. 

(ii) Totals. 

(4) Differences: 

(i) In total prices. 

(ii) In percent. 

• • • • • 

(c) Explanations which involve cases 
of a sensitive or controversial nature 
shall be accompained by all supporting 
documentation to justify awards to other 
than low offerors, such as copy of the 
offer to be rejected, statements from (or 
record of conversation with) the 
requisitioning activity, plant facilities 
and/or financial responsibility reports, 
relevant correspondence or reports: e.g., 
with the Small Business Administration 
on Certificates of Competency matters, 
copies of Congressional correspondence 
or other high level interest, etc. 

84. Section 514.406-3 is revised to read 
as follows: 

514.405- 3 Other mistakes disclosed 
before sward. 

(a) Delegations of authority by head 
of the agency. Under FAR 14.406-3(e). 
the heads of contracting activities 
(HCA’s) are authorized, without power 
of redelegation, to make the 
determinations regarding corrections 
and/or withdrawals treated in FAR 
14.406-3 (a), (b). and (c), and to make the 
corollary determinations not to permit 
withdrawal or correction for reasons 
indicated in FAR 14.406-3(d). 

(b) Determinations by the contracting 
officer. Determinations by the 
contracting officer under FAR 14.406- 
3(g)(5) shall be approved by the 
contracting director. 


(c) Legal review and concurrence . (1) 
With respect to cases arising in the 
regional offices: 

(1) The concurrence of regional 
counsel shall be obtained in connection 
with determinations by the HCA to 
permit withdrawal of the bid, and 
determinations by the HCA not to 
permit correction or withdrawal due to 
lack of evidence supporting the 
allegation that a mistake was made. 

(ii) The concurrence of the appropriate 
Assistant General Counsel shall be 
obtained in cases where the 
determination by the HCA is to permit 
the correction of a bid. 

(iii) The concurrence of regional 
counsel shall be obtained in connection 
with determinations by the contracting 
offices under FAR 14.406-3(g)(5). 

(2) With respect to cases arising in the 
Central Office, the concurrence of the 
appropriate Assistant General Counsel 
shall be obtained in connection with 
determinations by the HCA and the 
contracting officer. 

85. Section 514.406-4 paragraph (b) is 
revised to read as follows: 

514.406- 4 Mistakes after award. 

• • • ♦ • 

(b) Cases arising in the regions shall 
be reviewed by the HCA and regional 
counsel who will send them, with 
appropriate recommendations, to the 
appropriate Assistant General Counsel 
for approval. 

• • • • » 

514.406- 70 and 514.407-1 (Removed) 

86. Sections 514.406-70 and 514.407-1 
are removed. 

87. Section 514.407-2, paragraph (b) is 
revised to read as follows: 

514.407- 2 Responsible bidder— 
reasonableness of price. 

• * • • • 

(b) The reponsible contracting officer 
shall document the contract file to the 
effect that an award to the only bidder 
is in the best interest of the Government, 
and that the price is reasonable. The 
basis for price reasonableness shall be 
established, if possible, from data or 
information which is available to the 
contracting officer without contacting 
the bidder. (See FAR 15.805-2 for price 
analysis techniques and guidelines.) 

88. Section 514.407-3 paragraph (b) is 
revised to read as follows; 

514.407- 3 Prompt payment discounts. 

• • • • • 

(b) The clause at CSAR 552.232-6(a). 
Discounts for Early (Prompt) Payment, 
shall be included in solicitations that 


may involve discounts for early payment 
instead of a clause at FAR 52.232-8. 

89. Section 514.407-6 is revised to read 
as follows: 

514.407- 6 Equal low bids. 

In determining which priority in FAR 

14.407- 6 applies to each of the equal low 
bidders involved in a tie-bid situation, 
the status of the bidders (small/large/ 
labor surplus area) on the date the bid 
was signed shall be controlling. 

90. Section 54.407-8 is revised to read 
as follows: 

514.407- 6 Protests against award. 

See FAR Part 33 and CSAR Part 533. 

91. Subpart 514.4 is amended by 
adding section 514.407-70 to read as 
follows: 

514.407- 70 Prtaward Inquiries. 

Preaward inquiries from bidders (oral 
or written) should be handled in 
accordance with the following: 

(a) If the inquiry concerns the status 
of an award and a notice of award has 
not be issued, the response shall be 
limited to a statement that final award 
determination has not been made. 

(b) The bidder may also be advised if 
the case has been referred to the Small 
Business Administration for 
consideration for Certificate of 
Competency action, and the reasons 
why. 

(c) No information shall be furnished 
concerning the status of a proposed 
award being processed through GSA 
approval channels. When pressed for 
information under these circumstances, 
bidders shall be advised that our policy 
and procedures do not permit the 
release of information about status of 
awards while they are in process. 

(d) Any action or discussion which 
may create false impressions in the eyes 
of prospective contractors about any 
forthcoming award must be avoided. 

92. Section 514.407-72 is revised to 
read as follows: 

514.407- 72 Extension of time for bid 
acceptance. 

(a) It is provided in FAR 14.404-1 Id) 
thal M . . . the several lowest bidders 
. . . (irrespective of the acceptance 
period specified in the bid) should be 
requested, before expiration of their 
bids, to extend in writing the bid 
acceptance period • . This means nol 
only the low bidders, but second-low 
bidders, etc., whose bids are considered 
acceptable, because a low bidder may 
be determined nonresponsible. How 
many bidders should be requested to 
extend their bids is a matter of 
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judgement on the part of the contracting 

officer. 

(b) Requests for extension of bid 
acceptance time may lie made by the 
use of optional form letter GSA Form 
2961, or by other meant. The additional 
time desired by the Government shall be 
specified in the request, and the period 
shall be reasonable under the 
circumstances. 

(c) If time does not permit an 
exchange of correspondence, the 
contracting officer may request an 
extension by telephone or telegraph, but 
the < xtension or confirmation thereof is 
required to be in writing (see paragraph 
(aj above). 

(d) A bidder shall not be requested to 
extend the offered bid acceptance time 
if the contracting officers has 
determined, with the concurrence of 
legal counsel, that the bid is 
unacceptable due to price or other 
reasons. 

(e) If a Standard Form 24. Bid Bond, 
has been executed, the consent of the 
surety to an extension of the bid 
acceptance period is necessary if the 
extension^) exceeds by more than 60 
calendar days the period originally 
allowed for acceptance, as explained on 
the face of the form. 

(f) If a bidder does not grant the 
additional bid acceptance time 
requested, special action shall be taken 
to ac compliah acceptance of the bid 
within the time allowed by the bidder. 
Should it be advisable to permit the bid 
to expire, the contracting officer shall 
promptly, before expiration of the bid, 
refer the case to the appropriate 
contracting director for a decision. 

U! Appropriate legal counsel shall be 
consulted before an award is made 
when the acceptance time of an 
otherwise acceptable bid has expired 

63 Section 514.407-73 paragraph (a) is 
revised to read as follows: 

514 407-73 Forma for recommending 
•waregt) (Supplies and services). 

(h) GSA Form 1535, Recommendation 
for Award(s). and GSA Form 1535-A, 

Rp *'mmendation for Award(s), 
Continuation Sheet, shall be used to 
document all proposed awards (except 
construction contracts) of more than 
525 000 whether resulting from sealed 
bid or negotiated procurements. The use 
°f the form for awards of $25,000 or less 

at the discretion of the contracting 
activity. One or more awards may be set 
forth on each form. All information 
'im nt to the recommendation shall 
furnished og the form. The checklist 
on the back of the form shall be 

completed. 


94. Section 514.407-74 paragraphs 
(b)( 1) (i). (ii). and (2) are revised to read 
as follows: 

514.407- 74 Preparation of documents for 
acceptance (only applies to FSS). 

(a) * ‘ * 

( 1 ) # # # 

(1) When Standard Form 33 is used, 
the award portion on both the original 
and duplicate copies of the accepted 
offer shall be completed. The original 
contract shall be retained by the 
Government and the duplicate copy 
shall be furnished to the contractor. 

Also, purchase (delivery) order must be 
issued to provide shipping instructions 
and necessary information copies to 
others concerned. 

(Ii) When a purchase order form is 
used, enter substantially the following: 

"Your offer on solicitation No.-is 

accepted for items listed herein." Under 
those procedure, the original contract 
consists of the original bid signed by the 
contractor and the paying office copy of 
the purchase order, signed by the 
contracting officer. The contractor’s 
copy of the contract consists of the 
contractor's retained copy of the bid and 
the original purchase order, signed by 
the contracting officer. 

(2) Multiple consignees. Award on 
Standard Form 20. Award/Contract, 
normally is advantageous for contracts 
involving more than one consignee. 
However, when numerous items on a 
single invitation for bids are awarded to 
one contractor, completion of the Award 
portion of Standard Form 33 may be 
more advantageous. Either method of 
documenting the award is authorized. 

• • • • • 

514.408- 1 (Removed) 

95. Section 514.408-1 is removed. 

96. Section 514.408-70 paragraph (b) is 
revised to read as follows: 

514.408- 70 Restriction on disclosure of 
Inspection or test data. 

• • • • • 

(b) Before award, no information 

regarding inspection or test data shall 
be disclosed to any bidder or individual 
except Government officials or 
employees required to have access to 
such information in connection with bid 
evaluation and determination of award. 
• • • • • 

97. Section 514.470-1 paragraph (d) is 
revised to read as follows: 

514.470-1 Circumstances which warrant 
advance notice. 

• • • • • 

(cl) The contract involves work of an 
. urgent nature and it is essential that the 


contractor rush all preliminaries before 
actual starting of work. 

• • • • • 

98. Section 514.470-4 is revised to read 
as follows: 

514.470-4 Content of notices. 

Advance notices of award shall 
include all of the essential elements to 
identify the award, such as 
identification of invitation, description 
of the acquisition, and the contract 
number. No language shall be used 
which might, in any way, vary from the 
terms of the bid. 

99.48 CFR Chapter 5, Part 515. the 
Table of Contents is amended by adding 
or revising section headings to read as 
follows: 

PART 515—CONTRACTING BY 
NEGOTIATION 

Stc 

• • • • • 

515.106-1 Examination of Records clause. 

515.170 Authorization and approval. 

• » • • • 

515.501 Definition. 

• • • • • 

515 507 Contracting methods. 

• • • • • 

515 605 Evaluation factors. 

• • • • • 

515.606 Proposal evaluation. 

• • • • • 

515 605-5 Field pricing support. 

• • » • • 

515 905-1 Common factors. 

• • • • • 

Subpart 515.10— Preaward, Award, and 
Postaward Notifications. Protests and 
Mistakes 

• • • • • 

Authority: 40 U.&G 466(c). 

Subpart 515.1—General Requirements 
for Negotiation 

515.104 (Redesignated as 515.1701 

100. Section 515.104 is amended by 
redesignating it as section 515.17a 

515.105, 515.105-70 and 515.105-71 
I Removed] 

ten. Sections 515.105, 515.105-70 and 

515.105- 71 arc removed. 

102. Section 515.106-1 is amended by 
revising the title to read as follows: 

515.106- 1 Examination of Records clause. 

103. New section 151170. redesignated 
from 515.104 is revised to read as 
follows: 
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5 15.170 Authorization and approval. 

Requirements of pre-award and post¬ 
award review and approval of contracts 
are prescribed in the GSA Order, 
Contract Clearance (APD 2600.10). 

Subpart 515*2—i Removed | 

104. Subpart 515.2 is removed. 

105. Section 515.402 is revised to read 
as follows: 

515.402 General. 

(a) An oral solicitation is not justified 
solely because the acquisition is being 
made under the authority of FAR 8.302- 
2, Unusual and Compelling Urgency. 

(b) Oral solicitations, other than those 
authorized for small purchases (see 
CSAR 513.106(c) and 513.106-70). shall 
only be used under the conditions 
prescribed in FAR 15.402(f), with prior 
approval at a level higher than the 
contracting officer. 

615.402-70 l Removed | 

100. Section 515.402-70 is removed. 

107. Section 515.403 is revised to read 
as follows: 

515.403 Solicitation mailing lists. 

Source lists for negotiated 
acquisitions shall be established, 
maintained, and used in accordance 
with FAR 14.205 and GSAR 514.205. 

108. Section 515.405-1 is revised to 
read as follows: 

515.405-1 General. 

Solicitations for information or 
planning purposes shall be approved by 
the contracting director. 

109. Section 515.405-1 paragraph (b) is 
revised to read as follows: 

515.405- 1 Uniform contract format. 

• • # • • 

(b) All contracts, including leases of 
real property, shall include die following 
notice: 

• • • • • 

110. Section 515.405-2 is revised to 
read as follows: 

515.406- 2 Part I—The Schedule. 

The contracting officer shall insert the 
provision at GSAR 552.215-75, Data 
Universal Numbering System (DUNS), in 
solicitations for supplies and services 
when the contract amount is expected to 
exceed the smul! purchase limitation. 

515.405-5 (Removed) 

111. Section 516.405-5 is removed. 

112. Section 515.501 is revised to read 
as follows: 


515.501 Definition. 

“Minimum requirements*' refers only 
to those features that are essential to 
meeting the Government's need. 

515.503 (Removed 1 

113. Section 515.503 is removed. 

114. Section 515.504 is revised to read 
as follows: 

515.504 Advanced guidance. 

Potential offerors shall be encouraged 
to make preliminary .contacts, as 
provided in FAR 15.504. with regional 
contracting offices and/or the Office of 
GSA Acquisition Policy and Regulations 
before to submitting a detailed 
unsolicited proposal or proprietary data. 

115. Section 515.506-1 paragraph (a)(1) 
and (b) are revised to read as follows: 

515.506-1 Receipt and Initial review. 

(»)••• 

(1) When an unsolicited proposal is 
received First by the Region. Service, or 
Staff Office where the evaluation will be 
performed under FAR 15.505-2, that 
organization shall inform the offeror, by 
letter, that the proposal has been 
received. The letter should indicate the 
name, business address, and telephone 
number of the individual who will 
evaluate the proposal. 

• • • • • 

(b) When an unsolicited proposal te 
received first by a Region, Service, or 
Staff Office that is not in a position to 
evaluate it, the organization shall 
forward it to VP a9 soon as possible. VP 
will review the proposal for the 
information in FAR 15.506-1, and 
determine which organization will be 
responsible for evaluating the proposal. 

• • • • • 

116. Section 515.506-2 is revised to 
read as follows: 

515.50.6-2 Evaluation. 

The evaluation shall be completed 
under FAR 15.505-2. as soon as 
practicable (normally within 45 calendar 
days). The evaluator shall send the 
evaluation results plus recommended 
action to VP. If the proposal is rejected 
the evaluator shall prepare the response 
to the offeror for the signature of the 
head of the organization responsible for 
the evaluation. A copy shall be sent to 
VP. 

117. Section 515.5 is amended by 
adding section 505 507 to read as 
follows: 

515.507 Contracting methods. 

Negotiations may not commence 
under an unsolicited proposal unless all 
of the requirements of FAR 15.507(b) are 
complied with. 


118. Subpart 515.6 is amended by 
adding section 515.608 to read as 
follows: 

515.60$ Proposal evaluation. 

The head of the contracting activity is 
authorized to reject all proposals 
received in response to a solicitation 
pursuant to FAR 15.608(b). When 
exercising this authority, the required 
determination documenting the reasons 
for rejecting all proposals will be 
included in the contract file. 

119. Section 515.804-3 is revised to 
read as follows: 

515.604-3 Exemptions from or waiver of 
submission of certified cost or pricing data. 

(a) Pursuant to FAR 15.804-3(i). the 
head of the contracting activity, as 
defined in GSAR 502.170, is authorized 
to waive the statutory requirement for 
the submission of certified cost of 
pricing data. 

(b) Requests for waiver will be 
submitted by the contracting director to 
the head of the contracting activity. 
Before submitting a waiver request, 
action will be taken at levels above the 
contracting officer, to negotiate for the 
submission of the required cost or 
pricing data or a formal determination 
made by the contracting director 
documenting the contract file with the 
reasons for not undertaking such higher 
level negotiations. 

(c) The request for waiver will include 
a draft determination and finding that 
addresses: (1) Pertinent circumstances 
of the procurement necessitating the 
waiver of the requirement for certified 
cost or pricing data: (2) the price 
analysis techniques to be used if the 
award cannot be foregone: (3) the steps 
taken by higher authority to obtain the 
essential cost or pricing data: (4) the 
practicability of obtaining the 
Government's requirement from other 
sources. 

120. Section 515.804-70 is revised to 
read as follows: 

515.804-70 Refusal to provide cost or 
pricing data. 

Whenever an offeror refuses to 
provide the required cost or pricing data* 
the contracting ofTicer shall refer the 
matter to the contracting director, for 
resolution. Upon referral by the 
contracting officer, action will be taken 
by the contracting director to negotiate 
for die submission of the required cost 
or pricing data, unless the head of the 
contracting activity determines, in 
writing, not to undertake such higher 
level negotiations and the detorminat >n 
is documented in the contract file. 
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515.805-1 (Removed) 

121 Section 515.805-1 is removed. 

122 Subpart 515.5 is amended by 
adding section 515.805-5 to read as 

follows: 

515 805-5 Retd pricing support 

Contracting officers may request field 
pricing support, on a case-by-case basis, 
whenever assistance is required to 
evaluate price reasonableness. Within 
CSA 'Held pricing support” is provided 
by the Assistant Inspector General 
Auditing, or the Regional Inspector 
General—Auditing, as appropriate. 

123.48 CFR Chapter 5. is amended by 
adding Part 517 to read as follows: 

PART 517—SPECIAL CONTRACTING 

METHODS 

Subpart 517.2—Options 

Sec 

517.201 Definitions. 

517.207 Exercise of options. 

Authority: 40 U.S.C 436(c). 

Subpart 517.2—Options 

517.201 Definitions. 

“Priced Option” means an option 
where the prices for the option 
quantities or performance periods are 
ipecified in the contract at the time of 
•ward and the option prices are not 
subject to renegotiation or adjustment at 
the time the option is exercised unless a 
price adjustment clause is included in 
the contract. 

“Unpriced Option” means an option 
where the prices for the option 
quantities or performance periods are 
cot specified in the contract at the time 
of award and the option prices are 
negotiated at the time the option is 
exercised. 

“Evaluated Option” means an option 
which is considered in the award 

evaluation. 

“Unevaluated Option” means an 
option that is not considered in the 
award evaluation. 

517.207 Exercise of options. 

(a) If the synopsis for the original 
contract action described the option 
Provisions in sufficient detail to comply 
with the requirements of FAR 5.207 and 
the option was evaluated, a synopsis of 
the option before It is exercised is not 
required. In those instances where the 
8 )nopsis of the original contracts did not 
describe the option provisions or when 
the option was unevaluated, the option 
jnust be synopsised in accordance with 
FAR 5.207 before the option can be 

exercised. 

(h) Unpriced options and unevaluated 
options are considered to be ‘'new 


procurement” and the justification 
requirements of FAR Subpart 6.3 must 
be complied with before the option is 
exercised. A priced evaluated option 
which was properly synopsised as 
described in (a) above meets the full and 
open competition requirements of FAR 
Subpart 6.1 or the requirements of FAR 
Subpart 6.2 for full and open competition 
after exclusion of sources. 

PART 522-{ AMENDED 1 

124. Section 522.404-2 paragraph (d) is 
revised to read as follows: 

522.404- 2 Procedure for requesting 
determination*. 

* • • • • 

(d) Time of submission of requests. 
Agencies shall submit requests for wage 
determinations to the Department of 
Labor at least 30 calendar days before 
they are required for use in solicitation 
for sealed bids or for entering into 
negotiations of the contract for which 
the determinations are sought. 

• • • • • 

125. Section 522.404-3 paragraph (b), 
introductory text, (b)(2) and (g) are 
revised to read as follows: 

522.404- 3 Wag* Determination* In 
solicitation* and contract*. 

• * * • • 

(b) Sealed bid contracts. 

• t • • • 

(2) When bids have been opened lor a 
sealed bid solicitation and the wage 
determination will expire before award, 
the head of the contracting activity or a 
designee may submit a written request 
for an extension of the expiration date 
to the Administrator, Wage and Hour 
Division, Department of Labor. This 
action shall be taken only upon a 
written finding that an extension is in 
the public interest to prevent injustice, 
undue hardship, or serious impairment 
of the conduct of Government business. 
The Administrator may extend the 
period of effectiveness of the 
determination. If an extension is not 
requested, or if an extension is 
requested and denied, the contracting 
officer shall obtain a new wage 
determination. If the new determination 
changes the wage rates, the contracting 
officer shall cancel the solicitation and 
resolicit using the new wage rates. 

• • • • • 

(g) Sealed bid solicitations without a 
wage determination . When a solicitation 
is issued before the wage determination 
is obtained, notice shall be included in 
the solicitation that the schedule of 
.minimum wage rates to be paid under 
the contract will be issued as an 
amendment. Under no circumstances 


may bids be opened until a reasonable 
time after tbc wage determination has 
been furnished to all bidders. 

126. Section 552.404-4. the 
introductory text of paragraph (b)(1) is 
revised to read as follows: 

522.404-4 Modifications of wage 
determination*. 

• • • • • 

tb) • • • 

(1) Sealed bid contracts. 

• • • • • 

127. In 48 CFR Chapter S. Part 525 the 
Table of Contents is revised by adding a 
section to read as follows: 

PART 525—FOREIGN ACQUISITION 

Sec. 

525.102 Policy. 

• • • • • 

Authority: 40 U-S.G 486(c). 

128. Subpart 525.1 is emended by 
adding section 525.102 to read as 
follows: 

525.102 Policy. 

Acquisitions of supplies pursuant to 
FAR 25.102 and GSAR 525.105-70, 

525.105- 71 and 525.105-72 meet the 
requirements for full and open 
competition in FAR Subpart 6.1 if all 
responsible prospective contractors, as 
defined in FAR 9.101, are permitted to 
submit offers. Acquisitions of supplies 
without full and open competition (i.e* 
all otherwise responsible sources are 
not permitted to submit offers) shall be 
made under the authorities in FAR 
Subparts 8.2 or 8.3 and comply with the 
respective requirements of these FAR 
Subparts for Determinations and 
Findings or approved justifications. 

129. Section 525.105 paragraph (a)(9) is 
revised to read as follows: 

525.105 Evaluating offer*. 

(a) • • • 

• -•••• 

(9) Reasons for recommending 
rejection of an acceptable low foreign 
offer to protect essential national 
security interests, or rejection of any 
offer for other reasons of national 
interest, when the Trade Agreements 
Act of 1979 is not applicable. 

• • • • • 

130. Section 525.105-70 paragraph 
(d)(1) is revised to read as follows: 

525.105- 70 Evaluating offer*—Hand *nd 
measuring tools lor other than the 
Department of Defense. 


(1) Offers shall be evaluated to give 
preference to domestic end products 
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Offers offering end products 
manufactured in Canada shall be 
evaluated on the same basis as offers 
offering domestic end products after 
applicable duty is included for 
evaluation purposes, whether or not a 
duty free entry certificate is issued. 

• • • • • 

131. Section 525.100-70 paragraph (a), 
introductory text is revised to read as 
follows: 

525.1OS-70 Determination of 
nonavailability. 

(a) Requests for determinations 
concerning nonavailability of domestic 
supplies (see FAR 25.102(a)(4), 
25.202(a)(3). and 25.106) shall be 
submitted to the head of the contracting 
activity or his/her designee with an 
appropriate statement of fads and a 
proposed determination. The statement 
of facts shall include the following 
information: 

• • • • • 

132. Subpart 525.4 is amended by 
revising section 525.402 to read as 
follows: 

525.402 Policy. 

(a) Pursuant to FAR 25.402(d), 
acquisitions of eligible products meet 
the requirements for full and open 
competition in FAR Subpart 6.1 if all 
responsible prospective contractors, as 
defined in FAR 9.101, offering United 
States or designated country end 
products are to submit offers. 

(b) Acquisitions of eligible products 
without full and open competition {ix^ 
all otherwise responsible sources are 
not permitted to submit offers) shall be 
made under the authorities in FAR 
Subparts 6.2 or 6.3 and comply with the 
respective requirements of these FAR 
Subparts for Determinations and 
Findings or approved justifications. 
When acquiring eligible products 
without full and open competition using 
the authorities in FAR &302-3(a)(2)(i) or 
6.302-7. a copy of the approved 
justification shall be furnished to the 
Assistant Administrator for Acquisition 
Policy for subsequent transmittal to the 
U.S. Trade Representative. 

133. Section 525.402-71 paragraph 

(b)(1) is revised to read as follows: 

525.402-71 Delegation of limited waiver 
authority. 

• • • • • 

(b) • • * 

(1) In response to a solicitation, there 
are no responsive sealed bids or 
acceptable proposals received from 
-©sponsible offerors of products from the 


U.S. or countries designated by section 
302(b)(2) of the Act, or 


PART 528—{ AMENDED 1 

134. In 46 CPR Chapter 5, Part 528 is 
amended to read as follows: 

135. Section 528.202-2 paragraph (e) Is 
revised to read as follows: 

528.202- 2 Individual sureties. 

• • • • • 

(e) In a sealed bid procurement an 
offeror submitting a bid guarantee 
executed by an unacceptable surety 
may not substitute an acceptable 
individual surety after bid opening. This 
holds even though the surety's 
acceptability is a matter of bidder 
responsibility. (See 61 Comp. Gen. 458 
(1962).) When a negotiated procurement 
is involved, such a deficiency may be 
remedied by the offeror in a revised 
proposal. 

• • • • • 

138. Section 528.202-70 paragraph (a) 
is revised to read as follows: 

528.202- 70 Acceptability of bonds and 
sureties. 

(a) Every bond furnished fn 
connection with a procurement must be 
supported by corporate or individual 
sureties or by other acceptable security 
such as postal money orders, certified 
check, cashiers's check or in accordance 
with Treasury Department regulations, 
certain bonds or notes of the United 
States. An irrevocable letter of credit 
may be accepted only in connection 
with a bid guarantee. Upon receipt of a 
required bond, the contracting officer 
shall ascertain the acceptability of the 
surety. 

• • • • • 

137. In 48 CFR Chapter 5. Pari 534 the 
Table of Contents is amended by adding 
section 534.002 and revising the entry for 
section 534.002-70 to read as follows: 

PART 534—MAJOR SYSTEM 
ACQUISITION 

Sec 

534.002 Policy. 

534002-70 Directives. 

• • • • • 

Authority: 40 U.&C. 486(c). 

136. Section 534.002 is added to read 
as follows: 

534.002 Policy. 

139. Section 534.002-70 is amended by 
revising the section heading, the 
introductory paragraph, and paragraph 
(b) and by adding paragraph (c) to read 
as follows: 


534.002-70 Directives. 

The policies and procedures 
applicable to major systems acquisition 
and the procedures by which the 
Systems Acquisition Review Council 
reviews these acquisitions are contain*} 
in GSA orders and the Federal 
Information Resources Management 
Regulation (FIRMR). Personnel 
concerned with acquiring major systems 
should be familiar with the following 
• • • • • # 

* (b) Specific regulations applicable 

government-wide. 

Regulations applicable to the 
acquisition of major ADP resource 
systems are prescribed in FIRMR 201- 
32.103. 

(c) Orders applicable to the individual 
service . 

Major system acquisitions in the 
Automated Data and 
Telecommunications Service, (DTS 
5400.1), 

140. Section 534.002-71 is revised to 
read as follows: 

534.002-71 Definitions. 

"Major system” means a combination 
of elements that will function together to 
produce the capabilities required to 
fulfill a mission need, which element! 
may include hardware, equipment, 
software or any combination thereof 
but excludes construction or other 
improvements to real property. (See ah® 
41 U.S.C. 403.) Major system 
acquisitions are those that are: 

(a) Directed at and critical to fulfilling 
an agency mission: 

(b) Estimated to entail the allocation 
of $25 million or more life cycle cost in 
current year dollars; or 

(c) Determined by the Administrator 
to warrant special management 
attention or to be of critical importune* 
to the agency or technologically 
advanced. 

141. In 46 CFR Chapter 5, Part 53fv in 
the Table of Contents, the entry for 
Subpart 536.3 is revised to read as 
follows: 

PART 538-CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 


Subpart 538.3—Special Aspects of Seal'd 
Bidding In Construction Contracting 
• • • • • 

142. Section 536.203 paragraph (c) is 
revised to read as follows: 

536.203 Government estimate of 
construction costs. 
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(c) If the procurement is by sealed 
bidding, the sealed copy of the detailed 
Government estimate shall be stored 
with the bids received until bid opening. 
Price, a revised sealed Government 
estimate shall be stored with the bids 
until bid opening. After the bids are read 
md recorded, the sealed Government 
estimate shall be opened and retained 
with the Standard Form 1419, Abstract 
of Offers-Construction. However, the 
Government's estimate shall not be 
disclosed until after award. Immediately 
after award the Government estimate 
ihall be recorded on the SF1419 os the 
independent Government Estimate. 

• • • • • 

M3. Section 530.206 paragraph (a) is 
revised to read as follows: 

S36.206 Liquidated damages. 

(a] The liquidated damages provisions 
shall be included in construction 
contracts that are expected to exceed 
the small purchase limitation. The 
provision may be included in 
construction contracts that are within 
the small purchase limits when it is in 
the best interest of the Government. 

• • • • • 

144. Subpart 536.3 title is revised to 
read as follows: 

Subpart 536.3—Special Aspects of 
Sealed Bidding in Construction 

Contracting 

145. Section 538.302-70 paragraph 
(c)(2) is revised to read as follows: 

W6.302-70 Charges and deposits for 
Adding documents. 

• • • • » 

(c) ' * • 

(2) When a bid document deposit is 
required, the presolicitation notice shall 
squire that the deposit be made by 
certified check, cashier's check, or 
nvoney order payable to the General 
Services Administration. If a deposit is 
ftot submitted as specified, a reasonable 
attempt shall be made to obtain the 
deposit in the proper form without 
delay. A record of the attempt shall be 
placed in the contract file. The 
document deposit will be refunded if bid 
document* are returned in good 
condition, without marks, notes, or 
mutilations, within 20 calendar days 
after bid opening. Refunds will not be 
made for bid documents returned more 
lhan 20 days after bid opening. 

• • • • • 

146. Section 536.370 paragraph (d) is 
fcvlsed to read as follows: 

^^370 Exercise of options. 


(d) The contract modification or other 
written document which notifies the 
contractor of the exercise of the option 
shall cite the option clause as authority. 
In addition, when exercising an 
unpriced and or unevaluated option cite 
the statutory authority permitting the 
use of other than full and open 
competition (see FAR 8.302 and GSAR 
517.207). 

147. In 48 CFR Chapter 5. Part 543 
Table of Contents is amended by adding 
the entry for section 543.102 to read as 
follows: 

PART 543—CONTRACT 
MODIFICATION 

Sec. 

• • • • • 

543 102 Policy. 

• • • • • 

Authority: 40 U.S.C. 488{c) 

148/Section 543.100 is revised to read 
as follows: 

543.100 Scops of subpart 

This subpart sets forth policies and 
procedures for issuing contract 
modifications and for pricing 
modifications to leases of real property. 

149. Subpart 543.1 is amended by 
adding section 543.102 to read as 
follows: 

543.102 Policy. 

A modification for work that is 
outside the scope of a contract shall be 
treated as a new procurement. 
Accordingly, such modification must be 
justified and approved in accordance 
with FAR Subpart 6.3, and must be 
synopsized in accordance with the 
requirements of FAR Subpart 5.2 and 
GSAR Subpart 505.2. Such a 
modification must be affected through a 
supplemental agreement by mutual 
action of the parties. 

150. Section 543.170 is revised to read 
as follows: 

543.170 Pricing modifications to leases of 
reel property. 

The contracting officer shall ensure 
that modifications to leases of real 
property comply with the procedures in 
FAR 15.604. 

151.48 CFR Chapter 5, Part 552 Table 
of Contents is amended by adding the 
following entry for section 552.214-76: 

PART 552—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

See 


552.214- 70 Bid Sample Requirements. 

• • t • • 

Authority: 40 U.S.C. 486(c) 

152. In section 552.212-72 paragraph 
(a) the text preceding the clause is 
revised to read as follows: 

552.212-72 Availability for Inspection and 
Tasting, and Shipment/Delivery. 

(a) As prescribed in GSAR 512.104(d), 
insert the following clause in 
solicitations and contracts for stock 
items, other than circumstances of an 
unusual or compelling urgency, when 
lengthy testing is involved and the time 
required for completion of these tests 
cannot be predetermined. 

• • • • • 

153. Section 552.214-71 is amended by 
revising the text preceding the provision 
to read as follows: 

552.214- 71 Telecopier Submissions, 
Modifications, or Withdrawals of Bids. 

As prescribed in GSAR 514.201-6{a), 
insert the following provision in 
solicitations for supplies and services 
(including construction) when the 
contract amount is expected to exceed 
the small purchase limitation: 

« • • • • 

154. Section 552.214-72 is amended by 
revising the text preceding the provision, 
to read as follows: 

552.214- 72 Telegraphic Submissions, 
Modifications, or Withdrawals of Bids 
Received at the GSA Communication 
Center. 

As prescribed in GSAR 514.201-6(b), 
insert the following provision in 
solicitations for supplies and services 
(including construction) when the 
contract amount is expected to exceed 
the small purchase limitation: 

• • • • • 

155. Section 552.214-74 is amended by 
revising the clause to read as follows: 

552.214- 74 Solicitation copies. 

• • • • • 

Solicitation Copies (April 1985) 

To reduce cost*, only a single copy of this 
solicitation is mailed to active bidders ond to 
addresses on our bidder's mailing list. If 
additional copies are required (see Block 9, 
page 1. for number of bid copies to be 
submitted), you may reproduce them yourself, 
provided they are complete in every respect, 
or you may obtain them from the GSA 
Business Service Center. (Insert address and 
phone number of the BSC semng the issuing 
office). 

(End of Notice) 

156. Section 552.214-75 is amended by 
revising the text preceding the clause to 
read as follows: 








10058 Federal Register / Vol. 50, No. 49 / Wednesday, March 13, 1985 / Rules and Regulations 


552.214-75 ProgrmsJvt awards and 
monthly quantity allocations. 

As prescribed in CSAR 514.201-7(a). 
insert the following clause in 
solicitations and contracts for supplies 
when progressive awards might have to 
be made in order to meet the 
Government's requirements. 

• • • • • 

157. Subpart 552.2 is amended by 
adding section 552.214-76 to read as 
follows: 

$52,214-76 Bid Sample Requirements. 

As prescribed in CSAR 514.202-4(a). a 
provision or clause shall be included in 
each solicitation showing detailed 
requirements regarding the submission 
of bid samples. This provision or clause 
is to be used in conjunction with the 
provision at FAR 52.214-20. The 
following clause is provided as an 
example: 

Bid Semple Requirements (April 1965) 

This clause supplements the provision of 
this solicitation entitled "Bid Samples." 
Samples submitted in accordance with this 
clause must be from the production of the 
manufacturer whose products will be 
supplied under resultant contracts. 

(a) Two bid samples are required for each 
of the following Hems in this solicitation: 


(b) Two representative samples shall be 
submitted for each of the following items 
upon which a bid is submitted: 

Acceptable 

Items representative 

samples 


Note: (1) Bidders are not authorized to re¬ 
apply samples being retained by GSA in 
connection with previous solicitations and/or 
resultant contracts. 

(2) Bidders who propose to furnish an item 
or group of items from more than one 
manufacturer must submit two samples from 
the production of each of those 
manufacturers. 

(c) Samples will be evaluated to determine 
complin nee with all characteristics listed 
below: 

Subjective Objective 

characteristics characteristics 


(d) Samples shall be forwarded to the 
Sample Room at the address indicated below. 
Except for samples delivered by U.S. Mail 
deliveries to the Sample Room will be 
received between the hours of —Mondays 
through Fridays, official holidays excluded. 
Samples must be submitted with the original 
copy of the attached GSA Form 434 enclosed 
and properly executed. 


Caution: Use proper address for method of 
shipment selected. 

Mail and parcel post Freight or express 

(Insert Address of (Insert Address of 
Bid Sample Room) Did Sample Room) 


(c) Samples applying to accepted bids will 
be retained during the term of the contract. If 
other bidders desire that the Government 
retain their samples for use on future 
procurements, or. that the Government return 
their samples, this may be signified by so 
stating on the Sample Record Sheet. Samples 
retained by the Government will not 
normally be inspected unless the bidder is in 
line for a contract award. Failure of the 
bidder to note disposition Instructions on the 
Sample Record Sheet will be construed to 
mean that return of the samples Is not 
desired. In such instances, the Government 
shall be relieved of all responsibility and may 
dispose of the samples as it deems most 
economical to the Government after the 
samples have served their purpose. 

(End of Clause) 

158. Section 552.215-70 is amended by 
revising the text preceding the clause to 
read as follows: 

552215-70 Examination of records by 
GSA. 

As prescribed in CSAR 515.106-1 and 
514.201-7(b), when awarding contracts 
(excluding small purchases), insert the 
following clause: 

• • • • • 

159. Section 552.215-74 is amended by 
revising paragraphs (a) and (b) of the 
clause to read as follows: 

55221 $-74 Contract award—negotiated— 
construction. 


Contract Award—Negotiated—Construction 
(April 1965) (Deviation FAR 52215-16) 

(a) The Government will award a contract 
resulting from this solicitation to the 
responsible offeror whose offer conforming to 
the solicitation, will be most advantageous to 
the Government, cost or price and other 
factors, specified elsewhere in this 
solicitation, considered. 

(b) The Government may (1) reject any or 
«U offers if such action ia in the public 
interest. (2) accept other than the lowest 
offer, and (3) waive informalities and minor 
irregularities in offers received. 

• • • • • 

160. Section 552 228-72 is amended by 
revising the clause date and paragraph 
(b) of the clause to read as follows: 

552.226-72 Performance bond. 


Performance Bond (April 1965) 

• • • • • 

(b) The performance bond shall be a firm 
commitment, supported by corporate sureties 
whose names appear on the list contained in 


Treasury Department Grcular 570. individual 
sureties, or by other acceptable security tudk 
as postal money order, certified check, 
cashiers check, or. in accordance with 
Treasury Department regulation#, certain 
bonds or notes of the United Slates. 

(End of Clause) 

161. Section 552.228-73 is amended by 
revising the clause date and paragraph 
(b) of the clause to read as follows: 

552.228-73 Performance and Payment 
Bonds. 


Performance and Payment Bonds (April ISIS) 
• • • • • 

(bj The performance and payment bond# 
shall be in the form of firm commitment, 
supported by corporate sureties whose luma 
appear on the Ust contained in Treasury 
Deportment Circular 570. individual sumies, 
or by other acceptable security such as postal 
money order, certified check, cashier** check, 
or, in accordance with Treasury Department 
regulations, certain bonds or notes of the 
United States. 

(End of Clause) 

162. Section 552.238-73 is amended by 
revising paragraph (a) of the provision, 
paragraph (a) of Alternate 1. paragraph 
(a) of Alternate 11, paragraph (a) of 
Alternate III to read as follows: 

552236-73 Basis of award—constructs 
contract. 


Basis of Award—Construction Contract 
(April 1965) 

(a) The low bidder for purposes of award a 
the responsible bidder offering the lowest 
price for the base bid (consisting of the l imp 
sum bid and any associated unit price bids 
extended by the applicable number of uniU 
shown on the bid form). See Standard Forts 
1442. Solicitation, Offer, and Award and the 
provision entitled "Contract Award—S*«»W 
Bidding.** 

• •tit 

Alternate I 

(a) The low bidder for purposes of awards 
the responsible bidder offering the lowc t 
aggregate price for (1) the base bid 
(consisting of the lump sum bid and any 
associated unit price bids extended by th* 
applicable number of units shown on thr bid 
form) plus f2] all options designated to be 
evaluated. The evaluation of options will nri 
obligate the Government to exercise the 
options. See Standard Form 1442, SoUdtitiB 
Offer, and Award and the provision entitled 
"Contract Awurd—Sealed Bidding ’’ 

• • • • • 

Alternate 11 

(a) The low bidder for purposes of award l» 
the responsible bidder offering the lowest 
aggregate price for (1) the base bid 
(consisting of the lump sum bid and any 
associated unit price bids extended by th* 
applicable number of units shown on tin* bid 
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form} phi* (2) thus* alternate* in the order i A 
priority tilted in (he solicitation that provide 
thr most features of work within the funds 
iviiliable at bid opening. See the provision 
rntiHed “Contact Award—Sealed Ridding.** 

• • • • • 

Alternate 111 

(a) The tow bidder for purposes of award is 
thr responsible bidder offering the lowest 
•i&g'egAte price for (1) the base bid 
Liumsting of the lump sum bid and any 
anode ted unit price bid* extended by the 
tppli cable number of units shown on the bid 
form) plus (2) those alternates in the order of 
pnonty listed in the solicitation that provide 
Ac most features of work within the funds 
avniliible at bid opening plus (3) all options' 
dentjrnated to be evaluated except those 
option* associated with alternates which are 
skipped during the selection process outlined 
in paragraph (c) below. The evaluation of 
options will not obligate the Government to 
exercise the option*. See the provision 
entitled ‘‘Contract Award—Sealed Bidding." 

• • • • • 

163. Section 552.270-11 is amended by 
revising paragraphs (c). (c)(1) and (c)(2) 
of Alternate I of the clause to read as 

follows: 

552.270-n Alterations by teaaor. 

• • • • • 

Alterate I (April 1385) 

• • • • • 

(t) Certain Federal Acquisition Regulation 
(FAF) provisions also apply to all alteration* 
projects exceeding $100,000 In cost— 

(1) The Lessor must provide cost or pricing 
dut* including subcontractor cost or pricing 
dm* (4# CFR 15.804-2). 

(2) The Lessor'* representative, all 
Contractor*, and subcontractors whose 
portion of the fob exceeds $100,000 must sign 
end return the “Certificate of Current Cost or 
Wring Data" (48 CFR 15.004-4). 

'•it* 

164. 46 CFR Chapter 5. Part 553. the 
Table of Contents is amended by adding 
and revising the following sections to 
trad as follows: 

PART 553—FORMS 

5*c 

551370-1378 GSA Form 1370. Record of. 

and Receipt Far. Bids and Response*. 

• • • • • 

5W 2 CSA Form 2081. Rrqur.t for 
< xtendon of bid acceptance time (Form 

letter). 

* • • • • 

iUj-o-3S01 CSA Form 3501. Solicitation 
Provision (Scaled Bid). 

* • • . 

553 3-0-352! CSA Form 3521. Blanket 
Kirebate Agreement. 

Authority: 40 U.S.C 466(c). 

165. Section 553.173(c) is amended by 


adding numerically the forms listed 
below and by removing GSA form No. 
1621 from the fist: 

553.173 Responsibility for ths 
maintenance of forms. 

• • • • » 

W * * 

GSA form No. • Responsible office 

1374 m .«»«.■...17 

2981_F 

3521_P 


16a Section 553.270 is revised to read 
as follows: 

553.270 Forms containing representations 
and certifications* provisions, and clause*. 

The CSA Forms reference in this 
CSAR 553.270 are for use on an optional 
basis. Unless otherwise indicated the 
forms containing provision and clauses 
may either be physically included in the 
solicitstion/contract, or may be 
incorporated therein by reference in 
accordance with CSAR 553.171. 

167. Section 553.270-2(a} is revised to 
read as follows: 

553.27D-2 Solicitation provision*. 

(a) GSA Form 3501. Solicitation 
Provisions (Sealed bid)* is for use in 
connection with all sealed bid 
solicitations. 

• • • • • 

168. Section 553.270-3 is revised to 
reod as follows: 

553270-3 Contract clausa*. 

(a) GSA Form 2166. Service Contract 
Act of 1965 (as Amended), is for use In 
connection with sealed bid and * 
negotiated contracts for services to 
which the Act applies. Because the 
clauses contained in this form must be 
included in solicitations/contracts in full 
text, the form shall not be incorporated 
by reference. 

(b) GSA Form 3504* Service Contract 
Clauses, is for use in connection with all 
sealed bid and negotiated contracts for 
services, except small purchases. 

(c) GSA Form 3505* Labor Standard* 
(Construction Contract), is for use in 
connection with sealed bid and 
negotiated contracts subject to the 
Davit-Bacon Act and related Acts. 
Because the clauses contained in this 
form must be included in solicitations/ 
contracts in full text the form shall not 
be incorporated by reference. 

(d) GSA Form 3506. Construction 
Contract Clauses* is for use in 
connection with all sealed bid and 


negotiated construction contracts* 
except small purchases. 

(e) GSA Form 3507, Supply Contract 
Clauses, is for use in connection with 
sealed bid and negotiated contracts for 
supplies. However, because most of the 
clauses contained in the form are also 
applicable to contracts for the rental of 
personal property, the form may also be 
used in connection with rental contracts. 

109. Section 553.272(a) is revised to 
read as follows: 

553.272 Purchase/Dellvery order*. 

(a) GSA Form 300* Order for Supplies 
or Services, a 6-part form, is required for 
purchases payable by GSA under the 
National Electronic Accounting and 
Reporting (NEAR) System of funds 
controL This form may also be used in 
other situations, unless a specific form is 
prescribed for use. GSA Form 300-A. 
Order for Supplies or Services 
(Continuation), is available for use with 
GSA Form 300. Pending revision of the 
April 1964 edition of the GSA Form 300. 
Block 6A of the form may be revised to 
delete the sentence which reads as 
follows: ‘This purchase is negotiated 
under the authority of:*’ 

• • « « • 

170 Section 553.274 is revised to read 
as follows: 

553.274 Solicitation cover page. 

GSA Form 1602, Notice Concerning 
Your Solicitation For Offers, may be 
used to: (a) Describe the type of contract 
fe,g.. requirements or definite quantity'), 
the duration of the contract, and the 
identity of the supplies or services being 
procured: 

(b) Direct the attention of prospective 
offerors to special requirements which, 
if overlooked, may result in rejection of 
the offer, 

(c) Highlight significant changes from 
previous solicitations covering the same 
commodity or service; and 

(d) Include other special notices, as 
appropriate. 

Editorial Sole: GSAR Form* an? no! 
published in the Federal Register or the Code 
of Federal Regulations. 

Dated February 20.1985. 

Alton W. Bores, 

Assistant .Administrator far .Acquisition 

Policy . 

(FR Dor- 85-5481 Filed 3-12-65; 8:45 am] 

BILUNG COOt M30-61-* 
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DEPARTMENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

49 CFR Part 107 

(Docket No. HM-194; Arndt No. 107-13J 

Designation of Testing Agencies; 
United Nations Packagings 

agency: Materials Transportation 
Bureau (MTB), Research and Special 
Programs Administration, DOT. 
action: Final Rule. 


summary: This final rule adopts a 
procedure by which MTB may designate 
third-party packaging testing agencies, 
for the purpose of certifying 
conformance of packaging designs with 
United Nations (U.N.) standards. Third- 
party testing is adopted as a means 
through which shippers and container 
manufacturers muy voluntarily 
demonstrate the adequacy of their 
packagings, and possibly enhance 
acceptance of their use in international 
transportation. This procedure may help 
to eliminate delays of, or impositions 
against, U.S. exports transported in 
packagings not specifically approved by 
the Materials Transportation Bureau 
(acting as the National Competent 
Authority). 

effective date: July 1.1905. However, 
compliance with the regulations as 
amended herein is authorized as of 
March 13.1985. 

FOR FURTHER INFORMATION CONTACT: 

Thomas ). Charlton. Chief, Standards 
Division, Office of Hazardous Materials 
Regulation. Materials Transportation 
Bureau, Department of Transportation, 
Washington. D.C. 20590, telephone (202) 
426-2075, 

SUPPLEMENTARY INFORMATION: 

Background 

On October 12.1984. MTB published a 
notice of proposed rulemaking (Notice 
No. 84-13) in the Federal Register (49 FR 
40056). That notice proposed the • 
adoption of a procedure by which MTB 
may designate third-party packaging 
testing agencies for the purpose of 
certifying conformance of packaging 
designs to U.N. standards. This final rule 
contains amendments to the Hazardous 
Materials Regulations (HMR) based on 
the proposals in Notice 84-13 and the 
merits of comments filed in response to 
that notice. Interested persons should 
refer to Notice 84-13 for additional 
background information. 

In response to Notice 84-13, MTB 
received 35 written comments. The 
respondents include international 
exporters of hazardous materials, 
packaging manufacturers and packaging 


testing organizations. Of those 
commenters expressing an opinion on 
the overall merits of the proposal. 28 are 
in favor, two gave conditional support 
and one commenter strongly opposed 
the idea. The two commenters giving 
conditional support fail to see a need for 
implementing the proposed procedure. 
However, they indicated a willingness 
to support a procedure which is not 
keyed to "third-parties”. Numerous 
commenters requested that the rule also 
permit the designation of "in-house" 
laboratories. 

Clarification 

The title of this docket is revised by 
replacing the word "Laboratories" with 
the word "Agencies" since the 
qualifications of a person performing the 
certification function is the prime factor 
in accomplishing the purpose of this 
rulemaking. Obviously, one qualification 
in the ability to determine the adequacy 
of test equipment for performance of a 
necessary function in his own facility 
(laboratory) or. for example, in the 
facility of a packaging manufacture. 

Acknowledgement of Problem 

The comments do not reflect a 
universal agreement that the regulatory 
requirements far international road and 
rail transport within Europe (ADR and 
RID. respectively) will require that 
packagings conforming to U.N. 
standards be certified by MTB or a 
designated approval agency. Some 
commenters are convinced this will 
occur. Other commenters contend the 
ADR/RID countries will come to 
recognize that self-certification of 
performance-oriented packagings 
standards is just as reliable as the long- 
accepted policy for self-certification of 
specification packagings. 

One company which sees the ADR/ 
RID requirement as a serious threat is 
Monsanto. Currently. Monsanto is 
having containers tested in Europe. The 
commenter complains "this procedure is 
time consuming and expensive and 
results in an adverse effect on exports". 
Another company. Olin Chemicals, 
takes the position that it must assume 
the status quo of the ADR/RID package 
testing requirements and. therefore, 
supports the proposal as a short term 
solution. However. Olin is one of several 
commenters who believe, in the long 
term, ADR/RID countries can be 
convinced that self-certification is an 
acceptable alternative. 

The principal argument raised by 
commenters who fail to recognize the 
ADR/RID requirements as a problem for 
U.S. shippers centers on Paragraph 
9.7.I.I. of Chapter 9 of the U.N. 
Recommendations. That Paragraph 


essentially leaves testing procedures to 
the discretion of the competent 
authority. Thus, PPG Industries. Inc. 
(PPG) and others contend ADR/RID 
countries must respect the 
determination of the U.S. Competent 
Authority on whichever system is 
selected. 

Like most commenters to the Docket, 
MTB must assume that requirements 
promulgated by the ADR/RID countries 
will be fully implemented on the 
effective date of May 1,1985. and it 
would not be appropriate to presume 
that U.S. shippers enjoy some privilege 
regarding compliance with these 
amendments not accorded ADR/RID 
member states after May 1.1985. 
Consequently, the MTB believes a 
potential problem exists, and a positive 
step should be taken to minimize the 
negative impacts should this potential 
problem be realized. 

Adequacy of the Proposal 

Most commenters viewed the 
proposal as an acceptable response to 
the potential problem. It is characterized 
as a straightforward approach to a 
clearly defined problem; i.e.. ADR/RID 
countries require that tests be performed 
by a person independent of the 
packaging manufacturer and the 
proposal provides that inspections may 
be conducted by third-party inspection 
agencies approved by the Associate 
Director for HMR. While some 
commenters argue that a non¬ 
governmental inspection agency will 
nevertheless be unacceptable, other 
commenters see evidence that this 
concept is taking hold in some ADR /RID 
countries. 

Writing in opposition to the proposed 
rule, PPG expresses doubt that ADR/ 
RfD countries will accept the findings of 
approved agencies. To PPG, it is obvioui 
that MTB can satisfy the ADR/RID 
countries only by testing and approx ing 
packagings in its own right. 

Several other commenters cite 
evidence that suggests a willingness by 
the ADR/RID countries to accept 
certifications which are not issued by 
the national competent authority 
directly. For instance, although The 
Netherlands maintains its own nations! 
testing laboratories, it recently set a 
precedent by conferring authorization to 
conduct tests leading to packaging 
approval on TOPA. an independent 
government-approved laboratory. 
Similarly, the competent authority of thf 
United Kingdom authorizes bodies 
qualified under the National Testing 
Laboratory Accreditation Scheme to 
undertake tests leading to packaging 
approval. 
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There is a diversity of opinion on how 
a packaging approval system should 
operate. Most cornmenters emphasize 
thst the seH-ccrtiflcatton process used in 
Ike U.S. today should continue, and that 
whichever method develops for 
international traffic it should not 
prejudice certifications for domestic 
traffic. However, Natico, Inc., a drum 
manufacturer, concluded its comments 
by stating '*(t]hird party testing and 
certification for the transportation pf 
hazardous materials should be made 
mandatory.* 4 

While the Notice was specific to 
designation of independent third-party 
(eating laboratories, there was some 
discussion of other possibilities. The 
National Bureau of Standards (NBS) 
advised MTB of its National Voluntary 
Laboratory Accreditation Program 
(NVLAP) and suggested this alternative 
is better than developing a separate 
system. NBS currently recognizes a 
series of nine different laboratory 
accreditation programs (LAP). Some of 
these covpr the testing of insulating 
mnterials, concrete, carpeting, and paint 
tad paper products. Accreditation is 
established through a demonstration, to 
technical experts working for NBS, of 
the applicant laboratory's proficiency. 

As each LAP looks more to the 
competency of a laboratory than ita 
to dependence, there are many in house 
testing laboratories which enjoy 
icen dilation and apparent recognition 
by certain countries belonging to the 
Lnturnutional Laboratory Accreditation 
Conference. Thus, the concept of self* 
certification is given greater credibility 
through the accreditation program. 

The NVLAP program was only 
recently brought to the attention of MTB 
find did not receive consideration prior 
to de\ elopment of the notice of 
proposed rulemaking for this docket. 
However, the design of the NVLAP 
system appears to satisfy several 
interests. In its position as a facilitator, 
M3S would relieve MTB of most of the 
day-to-day functions necessary in the 
administration of an approvals program 
for testing agencies. Also, as the 
accreditation in existing LAP'S includes 
many in-house" laboratories, the 
fcquest of numerous cornmenters to 
d*op the “third-party" provision from 
applicant's qualifications statement 
fclght be satisfied. The NVLAP system, 
however, goes considerably beyond the 
tcope of Notice 54-13 aod MTB doubts 
Jhat any rulemaking would be necessary 
’ -i piementation of such a program 
*toce self-certification is already 
Pitted by the HMR. 


Use of In-House Testing Facilities 

Some shippers, who wish to maintain 
the status of their own testing 
laboratories, contend they meet MTB’a 
objectivity test when testing packaging 
materials produced for them by an 
unrelated packaging manufacturer. To 
them, this is a form of quality assurance 
that adds another dimension to 
packaging integrity. For instance, when 
it wishes to ship materials in steel 
drums. 3M believes it can test drums 
made by any number of manufacturers 
with the same degree of objectivity as a 
third-party testing laboratory, but at a 
considerable savings of time and money. 
Packaging manufacturers who wish to 
maintain the status of their testing 
facilities argue very oonvinctngly about 
the competency of their personnel and 
equipment but their objectivity is not os 
apparent as that of a shipper testing a 
manufacturer's packaging. 

It seems that a large number of 
cornmenters wrongly interpreted the 
requirement of i 107.402(b)(5). While 
that requirement specifies the agency 
must perform its functions independent 
of the manufacturers and owners of the 
packaging concerned, it does not 
prevent the agency from witnessing 
physical tests at a shipper or packaging 
manufacturer’s facility. In fact, the 
requirements of { 107.402 were first 
applicable to the certification of 
specification interrnodal portable tanks, 
and { 173.32a(bJ(3) clearly Indicates that 
witnessing a manufacturer’s or owner's 
testing of tanks is acceptable. Nothing in 
today's final rule intends to modify that 
practico. Consequently, each in-house 
testing facility which possesses the 
necessary equipment and personnel may 
conduct the required testa, but the 
packaging certification must be issued 
under authority of a third-party 
designated for that purpose by the 
Associate Director for HMR. 

Qualifications for Approval Agencies 

Wyle Laboratories took exception to 
the proposed rule's absence of detailed 
criteria by which tasting laboratories 
must operate. The common ter suggested 
quality-control criteria, such as 
traceability of calibration standards, 
calibration frequency and 
documentation, and standardization of 
procedures, would assure conformance 
to the packaging’s certified level of 
performance. 

Testing required by the U.N. 
Recommendations is very basic and 
may be adequately conducted with 
basic instruments. Currently, most 
packaging testing is performed by 
manufacturers and. to this date, there 
are nq indications their instruments 


(pressure gauges, micrometers, scales, 
etc.) are so poorly maintained that MTB 
should establish specific requirements 
which assure greater accuracy. It is 
doubtful that Independent agencies are 
any less competent in their knowledge 
or equipment 

Fxonomic Impact 

Mallinckrodt. Inc., while supporting 
the proposed rule only as a necessary 
means to avoid frustration of its export 
shipments, complained manufacturers 
and shippers of small packages (bottles 
inside fiberboard boxes) will bear a 
disproportionate burden of costs 
resulting from this rulemaking. Whereas 
steel drums are limited to a relatively 
small number of designs and capacities, 
the number of different packaging 
consisting of fiberboard boxes with 
inside glass or plastic bottles is 
extremely large. Thus, a greater amount 
of time and money is required to 
demonstrate that each packaging 
conforms to the performance standard 
Due to the shortness of time available 
for filing comments, the commenter w>as 
unable to present data supporting this 
claim; however, MTB does not challenge 
its validity except to note that there are 
provisions in the U.N. Recommendations 
that allow the selective testing of 
packaging that differ only in minor 
respects from a tested type, and 
specifically provide some relief for the 
use of various inner packaging in a 
combination packaging without 
requiring retesting of the completed 
packaging. Another point Mallinckrodt 
wished to make is that testing would 
have to be performed twice; first to the 
satisfaction of the shipper or 
manufacturer developing the package, 
and secondly to the satisfaction of the 
designated certification agency. This 
also results in increased costs of time 
and money. To preclude what it 
considers unnecessary costs. 
Mallinckrodt requested that MTB push 
for acceptance by the ADR/RID 
countries of the self-certification process 
currently used in the U.S. 

There is no disputing the conimenter’s 
statement However, if MTB were to do 
nothing, international shippers would be 
in the even worse position of possibly 
having to incur additional costs by 
having their packaging approved in a 
foreign country. As indicated by other 
cornmenters. that option is probably the 
moBt undesirable. 

Major Rulemaking 

One commenter. PPG. took exception 
to MTB*s determination that this is not a 
major rule. The commenter states: 
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Pint, this proposal could have significant 
economic impact on PPG and other shippers. 
PPG has approximately 350 detailed 
packaging specifications that, if this proposal 
were adopted, may have to be'Volun tartly 
tested to demonstrate adequacy.” The cost of 
thia testing could easily reach one million 
dollars. Secondly, this proposal, if adopted, 
would completely change the packaging 
approval process in the United States. It 
would become apparent to ADR/RID 
countries that the U.S. approves of third party 
certification of packaging, and it would be 
required for all shipments to these countries. 

The MTB made it quite clear the 
Notice represents a possible solution to 
a problem that will likely affect many 
shippers, including PPG. An 
overwhelming amount of support for 
that proposal came from the regulated 
community. In addition. MTB clearly 
indicated in the Notice that the 
requirements in the HMR pertaining to 
U.N. performance-oriented packaging 
standards (S 171.2 and $ 178.0-3) can be 
met through self-certification. 
Consequently, affected persons are free 
to choose the option which they believe 
is most appropriate to their 
circumstances. MTB emphasizes that the 
result of the adoption of changes to 
procedural rules by this amendment 
does not impose a new mandatory 
burden on any person. 

One of the criteria specified in 
Executive Order 12291 regarding a 
‘'major rule** refers to a regulation that is 
likely to result in “(significant adverse 
effects on ... the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets/* The MTB 
believes this rule may facilitate the 
ability of U.S.-based enterprises to 
compete in export markets. 

Summary of Amendments 

Section 107.401 is revised to expand 
its scope to include certifications issued 
for packagings conforming to standards 
appearing in the UN Recommendations 
on the Transport of Dangerous Goods. 
Paragraph (b) is added to clearly 
indicate that designated agencies share 
authority with MTB. Accordingly, 
packaging manufacturers and shippers 
may ask the Associate Director for HMR 
to provide a packaging certification. In 
addition, the affected party may appeal 
to the Associate Director for HMR an 
adverse determination made by a 
designated agency. 

Section 107.402 is amended in 
paragraphs (b)(3). (b)(4)(ii) and (b)(0) by 
expanding the scope of packagings 
covered in this section to include 
packagings conforming to U.N. 
Recommendations. 

Section 107.404 is amended to indicate 
a designated agency issues a 


certification, rather than on approval 
certificate which is appropriate only to 
serially numbered intermodal portable 
tanks. 

Subpart E, with the amendments 
discussed above and other conforming 
changes, is presented in its entirety for 
clarity. 

OMB Control Number 2137-0008 

Paperwork Reduction Act 

Reporting requirements contained in 
this regulation (§ 107.402) have been 
approved by the Office of Management 
and Budget under provisions of the 
Paperwork Reduction Act of 1980 (Pub. 
L 96-511) and assigned OMB Control 
Number 2137-0008. 

List of Subjects in 49 CFR Part 107 

Hazardous materials transportation. 
Administrative practice and procedure. 

In consideration of the foregoing, 
Subpart E of 49 CFR Part 107 is revised 
to read as follows: 

PART 107—HAZARDOUS MATERIALS 
PROGRAM PROCEDURES 

Subpart E—Designation of Approval 
and Certification Agencies 

Subpart E—Designation of Approval and 
Certification Agencies 

8w. 

107.401 Purpose and scope. 

107.402 ApplicaUon for designation as an 
approval or certification agency. 

107.403 Designation of approval agencies. 

107.404 Conditions of designation. 

107.405 Termination of designation. 
Authority: 49 U.S.C. 1804.1805.1008: 49 

CFR 1.53: App. A to Part 1. 

4 107.401 Purpose and scope. 

(a) This subpart establishes 
procedures for the designation of 
agencies to issue approval certificates 
and certifications for types of 
packagings designed, manufactured, 
tested, or maintained in conformance 
with the requirements of this 
subchapter. Subchapter C of this 
chapter, and standards set forth in the 
United Nations (U.N.) Recommendations 
(Transport of Dangerous Goods). Except 
for certifications of compliance with 
U.N. packaging standards, this subpart 
does not apply unless made applicable 
by a rule in Subchapter C of this 
chapter. 

(b) The Associate Director for HMR 
may issue approval certificates and 
certifications addressed in paragraph (a) 
of this section. 

9 107.402 Application for designation as 
an approval or certification agency. 

(a) Any organization or person 
seeking designation as an approval or 


certification agency shall apply in 
writing to the Associate Director for 
Hazardous Materials Regulation (DMT- 
20). Department of Transportation. 400 
Seventh Street. SW.. Washington D.C. 
20590. Each application must be signed 
and certified to be correct by the 
applicant or. if the applicant is an 
organization, by an authorized officer or 
official representative of the 
organization. Any false statement or 
representation, or the knowing and 
willful concealment of a material fact, 
may subject the applicant to prosecutioo 
under the provisions of 18 U.S.C. 1001, 
result In the denial or termination of a 
designation. 

(b) Each application for designation 
must be in English and include the 
following information: 

(1) Name and address of the 
applicant, including place of 
incorporation if a corporation. In 
addition, if the applicant is not a 
resident of the United States, the name 
and address of a permanent resident of 
the United States designated in 
accordance with ( 107.7 to serve as 
agent for service of process. 

(2) If the applicant's principal place of 
business is in a country other than the 
United States, a copy of the designation 
from the Competent Authority of that 
country delegating to the applicant an 
approval or designated agency authority 
for the type of packaging for which a 
DOT designation is sought, and a 
statement that the Competent Authority 
also delegates similar authority to U S. 
Citizens or organizations having 
designations under this subpart from the 
MTB. 

(3) A listing, by DOT specification (or 
exemption) number, or UN designation 
of the types of packagings for which 
approval authority is sought. 

(4) A personnel qualifications plan 
listing the qualifications that the 
applicant will require of each person to 
be used in the performance of each 
packaging approval or certification 
function. As a minimum, these 
qualifications must include— 

(i) The ability to review and evaluate 
design drawings, design and stress 
calculations; 

(ii) A knowledge of the applicable 
regulations of Subchapter C of this 
chapter and. when applicable, U.N. 
standards; and 

(iii) The ability to review and evaluate 
the qualification of materials and 
fabrication procedures. 

(5) A statement that the applicant will 
perform its functions independent of tb* 
manufacturers and owners of the 
packagings concerned. 
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(6) A statement that the applicant will 
iHow the Associate Director for HMR or 
iii representative to inspect its records 
ud f jollities in so far as they relate to 
the approval or certification of 
specification packaging and shall 
cooperate in the conduct of such 
inspections. 

(c) The applicant shall furnish any 
additional information relevant to the 
applicant's qualifications, if requested 
by the Associate Director for HMR. 

1107 403 Designation of approval 

agencies. 

(a) If the Associate Director for HMR 
determines that an application contains 
ill the required information, the 
applicant is sent a letter of designation 
md assigned an identification code. 

(b) If the Associate Director for HMR 
determines that an application does not 
contain all the required information, the 
application is denied and the applicant 
bsent a written notice containing all the 
reasons for the denial. 

(c) Within 30 days of an initial denial 
of an application under paragraph (b) of 
this section, the applicant may file an 
amended application. If after 
considering the amended application, 

the Associate Director determines that it 
ihould be denied, he notifies the 
applicant, and the denial constitutes the 
fcoal action of the Associate Director on 
the application. Within 60 days of 
receipt of the final denial the applicant 
appeal the denial to the Director, 
MTB. setting forth in writing where the 
Associate Director erred in this 
determination. 


{ 107.404 Conditions of designation. 

(a) Each designation made under this 
subpart contains the following 
conditions: 

(1) The designated approval or 
certification agency may use only 
testing equipment that it has 
determined, through personal 
inspection, to be suitable for the 
purpose. 

(2) Each approval certificate and 
certification issued by the designated 
approval agency must contain the name 
and identification code of the approval 
agency. 

(3) Each approval certificate and 
certification must be in a format 
acceptable to the Associate Director for 
HMR. 

(b) The designated approval agency 
shall notify the Associate Director for 
HMR within 20 days after the date there 
is any change in the information 
submitted under $ 107.402. 

(c) The designated approval agency 
shall comply with all of the terms and 
conditions stated in its letter of 
designation under the 9ubpart. 

(d) Nothing in this part relieves a 
manufacturer or owner of a packaging of 
responsibility for compliance with any 
of the applicable requirements of this 
title. 

§ 107.405 Termination of designation. 

(a) Any designation issued under 
i 107.403 of this subchapter may be 
suspended or terminated if the 
Associate Director for HMR determines 
that: 

(1) The application for designation 
contained a misrepresentation, or the 


applicant willfully concealed a material 
fact. 

(2) The approval agency failed to 
comply with a term or condition stated 
in the agency's letter of designation. 

(3) The Competent Authority of an 
approval agency of a country outside the 
United States has failed to initiate, 
maintain or recognize a qualified U.S. 
approval agency. 

(b) Before a designation is suspended 
or terminated, the Associate Director for 
HMR shall give to the approval agency: 

(1) Written notice of the facts or 
conduct believed to warrant suspension 
or termination of the designation. 

(2) Sixty days in which to show in 
writing why the designation should not 
be suspended or terminated. 

(49 U.S.C. 1804.1805, 1808; 49 CFR 1 53; App. 
A to Pirt 1) 

Note.—Because the requirements in this 
final rule relate to (a) agency practices and 
procedures and (b) clarifications of existing 
regulations and policies, the Materials 
Transportation Bureau determined that this 
final rule—(1) is not "major" under Executive 
Order 12291; (2) is not "significant" under 
DOT Regulatory Policies and Procedures (44 
FR11034; Feb. 28,1979); and (3) does not 
require an environmental impact statement 
under the National Environmental Policy Act 
(49 U.S.C. 4321 et seq ). For these same 
reasons, I certify this final rule, as 
promulgated, will not have a significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. 

Issued in Washington. D.C. on March 8. 
1985. 

L D. Santman. 

Director. Materials Transportation Bureau . 
[FR Doc. 85-6028 Filed 3-12-65; 8:45 am) 
MLLINO coot 4S1O-S0-M 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to tho public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making poor to the adoption of the final 
rules 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Parts 25 and 95 

Access to and Protection of National 
Security Information and Restricted 
Data 

agency: Nuclear Regulatory 
Commission. 

action: Proposed rule. 

summary: The Nuclear Regulatory 
Commission (NRC) is proposing to 
amend its regulations to incorporate a 
recently approved exception to the 
personnel security background 
investigation requirement for access to 
certain Communications Security 
(COMSEC) information; to provide s 
procedure to ensure that licensees 
obtain prior NRC approval to effect any 
substantive changes to a licensee's 
security plan; and to adopt several 
revisions that are strictly ministerial in 
nature. T hese proposed actions are 
intended to revise the regulations to 
reflect current agency policy and 
practice and to make clarifications to 
the regulations that past agency 
experience indicates are necessary. 

date: Submit comments by May 13. 

1985. Comments received after this date 
will be considered if it is practical to do 
so. but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 

ADDRESSES: 

Send comments to: Secretary. U.S. 
Nuclear Regulatory Commission. 
Washington. DC 20555. ATTN: 
Docketing and Service Branch. 

Hand deliver comments to: Room 1121. 
1717 H Street NW. Washington. DC 
betw een 8.15 a.m. and 5:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 

Richard A. Dopp. Chief. Policy and 
Operational Support Branch. Division of 
Security, Office of Administration. U.S. 
Nuclear Regulatory Commission. 
Washington. DC 20555. telephone (301) 
427-4549. 


SUPPLEMENTARY INFORMATION: The 

National Communications Security 
Committee (NCSC) has recently granted 
NRC an exception to personnel security 
background investigation requirements 
relating to access by certain NRC 
licensee individuals to Communications 
Security (COMSEC) information. This 
exemption was granted in accordance 
with Section IV of NCSC-2. "National 
Policy on Release of Communications 
Security Information to U.S. Contractors 
and Other U.S. Nongovernmental 
Sources," and exempis NRC licensee 
facility security officers from the 
requirement of having a full field 
background investigation, current within 
five years, as a precondition for access 
to COMSEC information. All NRC 
licensee individuals involved currently 
have and will continue to possess, as a 
minimum, an NRC granted "L M access 
authorization based on a National 
Agency Check (NAC) background 
investigation. The COMSEC information 
to which NRC licensee personnel may 
need access is limited to Confidential- 
National Security Information materiaL 
This exemption will be limited to fewer 
than ten NRC licensee and other 
facilities, and is based, in part, an the 
level of classification involved 
(Confidential), the short duration of 
classification normally experienced, and 
the lack of impact on other government 
communications, in order to implement 
this exception, revisions to current 
regulations are necessary. Specifically, 
the current J 25.15 and ( 95.35 state that 
an NRC "Q" access authorization is 
required as a precondition for access to 
COMSEC information. These sections 
are amended to reflect that an NRC "L" 
access authorization is sufficient for 
access to COMSEC information of the 
level and type specifically referenced by 
the recent NCSC exemption decision. 

In a separate matter, the NRC staff 
has recently recognized a need to revise 
its regulations to better provide for 
changing security conditions at 
approved NRC security facilities 
covered by Part 95. The proposed new 
procedure is intended to clarify NRC 
policy by acknowledging that certain 
activities planned by the licensee at a 
security facility (e.g„ remodeling or 
renovation of offices, moving NRC 
interests from one room or building to 
another) require advance NRC approval. 
NRC proposes to add a new section to * 
provide a procedure whereby the 
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licensee would seek the advance 
approval of the NRC regarding any 
proposed substantive changes to the 
name, location, security procedures and 
controls, or floor plan of the security 
facility. The current { 95.15(d) alluwi 
the licensee to make a change in an 
NRC approved security plan for the 
safeguarding of National Security 
Information and/or Restricted Data 
without prior NRC approval provided 
the change doe6 not decrease the 
effectiveness of the plan. NRC staff is 
concerned that this section may not be 
sufficiently precise. Specifically, 
whether or not a change contemp! tied 
by a licensee to a security plan 
decreases the plans effectiveness is 
highly sub)ective. NRC staff believes 
that § 95.15(d) be deleted in favor of a 
new { 95.ia which sets forth. In great* I 
detail the circumstances under whick 
licensees may make changes to the 
name, location, security procedure aod 
controls, and/or floor plan of the 
approved security facility. The propose 
new f 95.18(a) outlines a procedure 
whereby the licensee would require 
advance NRC approval prior to adoptiof 
revisions to the minimum security 
conditions upon which facility approwi 
had originally been granted. A new 
{ 95.18(b) now prescribes in greats 
detail those changes to security 
operations not requiring advance NRC 
approval but requiring prompt J 

notification by the licensee. This 
proposed revision is intended to better 
ensure that changing conditions at s j 
security facility, potentially imparting I 
the protection of National Security 
Information and/or Restricted Data, an 
brought to the attention of NRC far 
enough in advance to provide a bi tter I 
opportunity to review and resolve them I 
and avoid a situation which could aft* I 
continuing security facility approx aL 

Finally. NRC staff has identified 
several revisions that are generally 
ministerial in nature which should 
clarify and improve the effectives 
and accuracy of 10 CFR Parts 25 and 95. I 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
proposed regulation is the type of actitf I 
described in categorical exclusion 10 
CFR 51.22(c)(1). Therefore, neither an ; 
environmental impact statement nortf I 
environmental assessment has been 
prepared for this proposed regulation* I 
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Paperwork Reduction Act Statement 

This proposed rule amends 
information collection requirements that 
are subject to the Paperwork Reduction 
Ad of 1980 (44 U.S.C. 3501 et seq.). This 
rule has been submitted to the Office of 
Management and Budget for review and 
approval of the paperwork 
requirements. 

Regulatory Flexibility Certification 

In uc cordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)). 
the Commission certifies that this rule 
will not. if promulgated, have a 
lignificant economic impact on a 
substantial number of small entities. 

| Each NRC licensee or other organization 
j which may require access to National 
Security Information and/or Restricted 
[Data in connection with a license or 
application for a license will be 
impacted by this proposed rule. Only 12 
entities (which includo five fuel-cycle 
facilities, three transportation 
| companies, one reactor and three other 
organizations) are currently required to 
meet the requirements of 10 CFR Parts 
25 and 95. Since none of these has been 
determined to be small as defined by the 
i Reguiatory Flexibility Act of 1980. the 
Commission finds that this rule will not 
have a significant economic impact upon 
a substantial number of small entities. 

[list of Subjects 
\lOCFR Part 25 

Classified information. Investigations. 
Penalty, Reporting and recordkeeping 
requirements. Security measures. 

| JO CFR Part 95 

, Classified information. Penalty, 
Reporting and recordkeeping 
requirements, Security measures. 

I Under the Atomic Energy Act of 1954. 
p tended, the Energy Reorganization 
Act of 1974. as amended, the 
Independent Offices Appropriation Act 
of 1952 and 5 U.S.C. 553, the NRC is 
proposing to adopt the following 
amendments to 10 CFR Parts 25 and 95. 

PART 25—ACCESS AUTHORIZATION 
F ° R LICENSEE PERSONNEL 

1 The authority citation for Part 25 
[continues to read as follows: 

Authority: Secs. 145.161.68 Slat. 942. 948. 
KJ * mc nded (42 U.S.C 2165. 2201): sec. 201. 88 
hnlL 1242, B * * ro *ridtd (42 U.S.C. 5841): E.O. 

115 ^mended, 3 CFR 1959-1963 COMP.. 
M%(5° U.S.C 401. note): E.O. 12358. 47 FR 
April 6,1981. 

A i***ud under 96 Stol. 1051 

[WU.S C. 9701). 

I the purposes of sec. 223, 68 Stat. 958. as 

Bum [AZ VJSC 22721 * 25 l3 ’ 

I ’*>) and (c) are issued under sec 181 i. 68 


Stat. 949. as amended (42 U.S.C. 2201(1)): and 
4$ 25.13 and 25.33(b) are also issued under 
sec. 161o. 68 STat. 950. bs amended (42 U.S.C 
2201(o)). 

2. In § 25.5, the definition of T 
access authorization is revised to read 
as follows: 

$ 25.5 Definitions. 

• • • • • 

“L“ access authorization means an 
access authorization granted by the 
Commission which is normally based on 
a National Agency Check (NAC) or 
NAC and Inquiries (NACI) conducted by 
the Office of Personnel Management 
• • • • • 

3. In S 25.15. paragraph (b) is revised 
to read as follows: 

9 25.15 Access permitted under “O'* or 
“L" access authorization. 

• • • • • 

(b) An “L" access authorization 
permits an individual access on a need- 
to-know basis to Confidential Restricted 
Data and Secret and Confidential 
National Security Information other than 
the categories specifically included in 
paragraph (a) of this section. In addition, 
access to certain Confidential COMSEC 
information is permitted as authorized 
by a National Communications Security 
Committee waiver dated February 14. 
1984. 

• • • • • 

PART 95—SECURITY FACILITY 
APPROVAL AND SAFEGUARDING OF 
NATIONAL SECURITY INFORMATION 
AND RESTRICTED DATA 

4. The authority citation of Part 95 
continues to read as follows: 

Authority: Sec*. 143.1B1. 08 Stat. M2. MS. 
a, amended (42 U.S.C. 2185. 2201]: sec. 201.88 
Stat. 1242. a. amended (42 U.S.C. 5841): E.O. 
10665. a* amended. 3 CFR 1959-1063 COMP.. 
p. 398 (50 U.S.C. 401. note): E.O 12358.47 FR 
14874. April 6.1962 

For the purpose* of tec. 223.68 StaL 958. a, 
amended (42 U.S.C. 2273); (f 95.13.95.15(a). 

95 23. 95.27. 95.29(b). 95 31. 95.33. 95.35. 95.37, 
95.39. 05.41.95.43.95.45. 95.47. 95.51.95.53. ond 
95.57 are also issued under tec. 161 i. 68 Stat. 
649. as amended (42 U.S.C 2201(i)). 

5. In § 95.5. the definitions of 
"Authorized Classifer." "Infraction" and 
"L" access authorization are revised to 
read as follows: 

$95.5 Definitions. 

• • • • • 

“Authorized Classifier" means an 
individual authorized In writing by 
appropriate authority to classify, 
declassify or downgrade the 
classification of information. This term 
applies to authorized derivative 


classifiers and authorized original 
classifiers. 

• • • • • 

“Infraction" means an act or omission 
involving failure to comply with NRC 
security requirements or procedures. 

• ••68 

“L" access authorization means an 
access authorization granted by the 
Commission which is normally based on 
a National Agency Check (NAC) or 
NAC and Inquiries (NACI) conducted by 
the Office of Personnel Management. 

• • • • * 

$ 85.15 (Amended) 

6. In $ 95.15. paragraph (d) is removed. 

7. A new § 95.18 is added to read as 
follows: 

§ 95.18 Changes to security practices and 
procedures. 

(a) Except as specified in paragraph 
(b) of this section, each licensee or other 
person shall obtain prior NRC approval 
for any proposed change to the name, 
location, security procedures and 
controls, or floor plan of the approved 
facility. A written description of the 
proposed change must be furnished to 
the NRC Director, Division of Security, 
Office of Administration, Washington. 
D.C. 20555, with a copy of the Regional 
Administrator of the cognizant Regional 
Office listed in Appendix A of Part 73. 
The NRC shall promptly respond in 
writing to all such proposals. Some 
examples of substantive changes 
requiring prior NRC approval include: 

(1) A change in the approved facility’s 
classified mail address: or 

(2) A temporary or permanent change 
in the location of the approved facility 
(e.g.. moving or relocating NRC*s 
classified interest from one room or 
building to another). 

(b) A licensee or other person may 
affect a minor, nonsubstantive change to 
an NRC approved facility security plan 
for the safeguarding of National Security 
Information and/or Restricted Data 
without receiving prior NRC approval 
provided prompt notification of such 
minor change is furnished to the 
addressee noted in paragraph (a) of this 
section, and the change does not 
decrease the effectiveness of the plan. 
Some examples of minor, 
nonsubstantive changes to the facility 
security plan include: 

(1) The designation/appointment of a 
new facility security officer or 

(2) A revision to protective personnel 
patrol routine, provided the new routine 
continues to meet the minimum 
requirements of this part 
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8. Section 95.19 is revised to read as 
follows: 

5 95.19 Grant, denial or termination of 
security facility approval. 

The Division of Security shall provide 
notification in writing (or orally with 
written confirmation) to the licensee or 
other organization, of the Commission's 
grant, denial, or termination of security 
facility approval. This information shall 
also be furnished to representatives of 
NRC, NRC licensees. NRC contractors, 
or other Federal agencies having a need 
to transmit National Security 
Information and/or Restricted Data to 
the licensee or other person. 

9. In J 95.21. the heading is revised to 
read ns follows: 

§ 95.21 Withdrawal of requests for 
e acurtty facility approval. 

• • • • • 

10. The heuding of $ 95.25 is revised to 
read as follows: 

§ 95-25 Protection of National Security 
Information and Restricted Data In storage. 

11. Section 95.27 is revised to read as 
follows: 

§ 95.27 Protection whBa In use. 

While in use. matter containing 
National Security Information cr 
Restricted Data must be under the direct 
control of an authorized individual to 
preclude physical audio and visual 
access by persons who do not have the 
proscribed access authorization or other 
written Division of Security disclosure 
authorization (see ( 95.36 for additional 
information concerning disclosure 
authorizations). 

12. The heading of § 95.35 and 
paragraph (a)(1) are revised to read as 
follows: 

} 95.35 Access to National Security 
Information and Restricted Data. 

(a) • * * 

(l)(i) A "Q" access authorization 
which permits an individual access to 
(A) Secret and Confidential Restricted 
Data and (B) Secret and Confidential 
National Security Information which 
includes intelligence information. 
CRYPTO (i.e., cryptographic 
information) or other classified 
communications security (OOMSFC) 
information, or 

(ii) An M L M access authorization which 
permits an individual access to 
Confidential Restricted Data and Secret 
and Confidential National Security 
Information other than that noted in 
paragraph (a)(1)(f) of this section except 
that, access to certain Confidential 
COMSEC information is permitted as 
authorized by a National 


Communications Security Committee 
waiver dated February 14,1984. 

• • • • • 

13. In i 95.41, the heading is revised to 
read as follows: 

895.41 Accountability for Secret matter. 

♦ • • • ♦ 

14. In § 95.53 the heading and 
paragraph (b) are revised to read as 
follows: 

§ 95.53 Termination of security facility 
approval 

• • • • » 

(b) In any instance where security 
facilty approval has been terminated 
based on a determination of the 
Commission that further possession of 
classified matter by the facility would 
not be in the interest of the national 
security, the facility shall upon notice 
from the Commission, immediately 
deliver all classified documents and 
materials to the Commission along with 
a certificate of nonpossession of 
Nationaf Security Information and 
Restricted Data. 

15. Section 95.55 is revised to read as 
follows: 

8 95.55 Continued applicability of the 
regulations In this part. 

The suspension, revocation or other 
termiantion of access authorization or 
the termination of security facility 
approval shall not relieve any person 
from compliance with the regulations in 
this part. 

16. Section 95,59 is revised to read as 
follows: 

§95.59 Inspections. 

The Commission shall make 
inspections and surveys of the premises, 
activities, records and procedures of any 
person subject to the regulations In this 
part as the Commission deems 
necessary to effect the purposes of the 
Act. E.0.12356 and/or NRC rules. 

Dated at Bcthesda, MD. this 15th day of 
February 1985. 

For the Nuclear Regulatory Commission. 
William |. Dircks, 

Executive Director for Operations. 

[FR Doc. 85-6007 Filed 3-12-65; 645 am| 
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FEDERAL ELECTION COMMISSION 

11 CFR Parts 2 and 3 
(Notice 1985-31 

Sunshine Act Regulations: Scope and 
Definitions; Meetings 

agency: Federal Election Commission. 


action: Second Notice of Proposed 
Rulemaking and Announcement of 
Hearing Date. 

summary: The Commission is 
publishing today a revised version of its 
proposed rules implementing the 
Sunshine Act. The rules have been 
redrafted in response to public 
comment, particularly with regard !u the 
procedures for releasing transcripts or 
recordings of meetings on enforcement 
matters. Other provisions have been 
reworded based on Commission 
discussion of the proposed rules. 
Comments on the revised proposals are 
welcomed and a hearing will be held oo 
the revised rules on Wednesday, April 
24,1985. Further information on the?*; 
proposed amendments is provided m the j 
supplementary information which 
follows. 

dates: Comments must be received an 
or before April 12,1985. Persons 
interested in testifying at the hearing 
must so state in their written comments. 
A hearing will be held on Wednesd- v. 
April 24.1985. 

addresses: Please address comment* 
to Ms. Susan E. Propper, Assistant 
General Counsel 1325 K Street, N.W., 
Washington, D.C. 20463. The hearing 
will be held at the Commission's 5th 
floor meeting room. 1325 K Street NW, 
Washington. DC 20463. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Susan E. Propper, Assistant Cencfil 
Counsel (202) 523-4143 or (800) 424- 
9530. 

SUPPLEMENTARY INFORMATION: The 

Commission published a Notice of 
Proposed Rulemaking to revise its 
Sunshine Act regulations at 11 CFK 
Parts 2 and 3 on December 19,1984 140 
FR 49306). The Notice of Proposed 
Rulemaking offered four primary are* 
of the regulations for amendment. It 
proposed to consolidate the 
Commission's present Sunshine 
regulations into one Part, provide a nwrt 
complete statement of exemptions r roia 
the closed meeting requirement, clarify 
the procedures for closing meeting* and 
provide new procedures for processing 
requests for transcripts of closed 
meetings when the exemptions no loflW 
apply. Ten comments were receive 1 is 
response to that Notice. Several of thf ' 
commentors also suggested that the 
Commission hold a hearing regarding 
these proposed rules. 

The Commission has now consign*! 
the comments made pnd has redrafted 
portions of the proposed rules 
accordingly. Other revisions have been 
made based on the Commissions 
discussion of these proposals. In 
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response to the comments, the 
Commission will hold a hearing on the 
revised draft rules and welcomes any 
additional comments. A discussion of 
the proposed changes follows. 

Section 2.3 General Rules 


Proposed subsection (c) has been 
revised in two respects. The sentence 
purporting to limit the use of statements 
Blade by Commissioners or FEC 
employees has been deleted in this draft 
because it added little to the statements 
of policy contained in the two preceding 
sentences. The last sentence in that 
paragraph has been made into a new 
subsection (d). and has been reworded 
in response to commentors concerned 
that “approval" by the Press Officer 
might be exercised in an arbitrary 
fashion. The inclusion of new subsection 
(d) does not signify any change in 
present policy. The Commission will 
continue to accommodate requests to 
tape or film open meetings, subject to 
any physical limitations imposed by the 
Commission meeting room. 


Section 2.4 Exempted Meetings 

Subsection (a) has been slightly 
reorganized in this draft to clarify that 
the procedures of section 2.5 for closing 
meetings apply to this exemption and to 
Indicate that the confidentiality 
provision of 2 U.S.C 437g(a){12) is an 
example of a statute under which the 
Commission must close certain 
meetings. New subsection (a)(1) has 
been redrafted to remove the cross- 
reference to 11 CFR 2.6. The deletion 
was made in response to comments 
interpreting the cross-reference as a 
decision by the Commission to halt 
release of transcripts regarding 
enforcement matters. The Commission's 
current policy is to release such 
transcripts upon request when the 
relevant matter is concluded. Although 
no change in Commission policy would 
have occurred due to the inclusion of 
that language, it has been taken out to 
avoid confusion. 

Proposed subsection (b)(6) has been 
revised to remove the examples 
contained in the previous draft. Public 
comments and Commission discussion 
indicated that these examples may not 
have been helpful in interpreting this 
exemption. 


Section 25 Procedure for Closing 

Meetings 


Several proposed revisions have been 
raade in this section to clarify the 
^quirement that the Commission must 
^ote parately to close the discussion 
oach item on an agenda. In particular, 
•section (c) has been reorganized in 
draft to make the voting procedure 


clearer and to distinguish it from the 
Commission's practice of scheduling 
meeting dates. Proposed subsection 
(c)(3)(i) has also been redrafted to 
clarify the procedures for discussing 
objections to recommendations to close 
or open the consideration of an agenda 
item. 

Proposed subsection (e) has been 
revised in this Notice to permit a 
member of the public to claim any 
exemption available under section 2.4 
when requesting that a matter be 
discussed in a closed meeting. This 
proposed subsection would now permit 
a broader range of grounds for such 
requests than is provided by the 
Sunshine Act. As redrafted, the 
procedures for considering such 
requests also have been altered to 
require that such requests be directed to 
the Chairman and to ensure that the 
Commission votes on each request 

Section 20 Transcripts and Recordings 

This section has been retitled to 
reflect the proposed deletion of 
subsection (b) contained in the first 
draft. That provision provided the 
option of maintaining detailed minutes 
in lieu of a transcript or recording for 
any meeting at which litigation or other 
matters exempted under section 2.4(b)(7) 
are discussed. This exception is limited 
by the Sunshine Act, and requires a 
more detailed set of minutes than is 
currently prepared by the Commission. 
Moreover, the Commission routinely 
tapes its meetings and would continue 
to do so even for meetings covered by 
exemption 2.4(b)(7). It is unlikely the 
Commission would ever utilize this 
provision and it has therefore been 
eliminated from this draft. 

Proposed subsection (b), which 
appeared as subsection (c) in the first 
Notice, was the subject of considerable 
comment and Commission discussion. 
Many commentors misread this 
subsection as it appeared in the first 
Notice to indicate a change in 
Commission policy regarding the release 
of transcripts on enforcement matters. 
Although no such change would have 
been effected, this subsection has been 
rewritten to more dearly reflect the 
Commission's current practice of 
releasing such transcripts on reque#t 
after the matter has been closed. Other 
proposed changes indude the deletion 
of the references to minutes (base on the 
removal of former proposed subsection 
(b)) and the removal of the time frames 
for producing transcripts of meetings. 
The Commission is currently 
considering various proposals to 
improve its ability to produce 
transcripts. When this question Is 
resolved, the Commission will be better 


able to determine the time required for 
making these materials available. 

Subsection (c), as redrafted, has been 
slightly reworded to indicate that 
transcripts and recordings will be 
retained for a minimum of two years or 
a year after the conclusion of a matter, 
whichever is later. While this is the 
minimum period required by the 
Sunshine Act, the Commission's practice 
is to maintain an institutional history by 
retaining such documentation 
indefinitely. 

List of Subjects In 11 CFR Part 2 

Administrative practice and 
procedure. Sunshine Act. 

It is proposed to amend 11 CFR 
Chapter I as follows: 

PART 3—(REMOVED) 

1. Part 3 is removed. 

2. Part 2 is revised to read as follows: 

PART 2—SUNSHINE REGULATIONS; 
MEETINGS 

Sec. 

21 Scope. 

22 Definitions. 

23 General rules. 

24 Exempted meetings. 

23 Procedures for dosing meetings. 

2.6 Transcripts and recordings. 

27 Announcement of meetings and 
schedule changes. 

28 Annual report. 

Authority: Sec. 3{a). Pub. L 94-409. 5 U.S.C 

552b 

$ 21 Scope. 

These regulations are promulgated 
pursuant to the directive of 5 U.S.C. 
5552b (g) which was added by section 
3(a) of Pub. L 94-409, the Government in 
the Sunshine Act, and specifically 
implement section 3 of that Act 

f 2.2 Definitions 

(a) Commission. "Commission" means 
the Federal Election Commission, 1325K 
Street, NW., Washington. D.C. 20463. 

(b) Commissioner of Member. 
"Commissioner" or “Member" means an 
individual appointed to the Federal 
Election Commission pursuant to 2 
U.S.C. 437c and section 101(e) of Pub. L. 
94-283 and shall also include ex-officio 
non-voting Commissioners or Members, 
the Secretary of the Senate and the 
Clerk of the House, but doers not include 
a proxy or other designated 
representative or a Commissioner. 

(c) Person. “Person" means an 
individual, including employees of the 
Commission, partnership, corporation, 
association, or public or private 
organization, other than an agency of 
the United States Government 
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(dj Meeting. (1) "Meeting* 1 means the 
deliberation of at least four voting 
members of the Commission in collegia 
where such deliberations determine or 
result in the joint conduct or disposition 
of official Commission business. For the 
purpose of this section, "joint conduct" 
does not include, for example, situations 
where the requisite number of members 
is physically present in one place but 
not conducting agency business as a 
body (e.g., at a meeting at which one 
member is giving a speech while a 
number of other members are present in 
the audience). A deliberation conducted 
through telephone or similar 
communications equipment by means of 
which all persons participating can hear 
each other will be considered a 
"meeting" under this section. 

(2) The term "meeting" does not 
include the process of notation voting by 
circulated memorandum for the purpose 
of expediting consideration of routine 
matters. It also does not include 
deliberations to schedule a meeting, to 
take action to open or close a meeting, 
or to release or withhold information, or 
to change the subject matter of a 
meeting under 11 CFR 2^. 2.6 and 2.7. 

§ 2.3 General rules. 

(a) Commissioners shall not jointly 
conduct, determine or dispose of 
Commission business other than in 
accordance with this Part. 

(b) Except as provided in 11 CFR 2.4, 
every portion of every Commission 
meeting shall be open to public 
observation. 

(c) No additional right to participate in 
Commission meetings is granted to any 
person by this part. A meeting is not 
part of the formal or informal record of 
decision of the matters discussed therein 
except as otherwise required by law. 
Statements of views or expressions of 
opinions made by Commissioners or 
FEC employees at meetings are not 
intended to represent final 
determinations or beliefs. 

(d) Members of the public attending 
open Commission meetings may use 
small electronic sound recorders to 
record the meeting, but the use of other 
electronic recording equipment and 
cameras requires advance notice to and 
coordination with the Commission's 
Press Officer. 

§ 2.4 Exempted meetings. 

(a) Meetings Required by Statute to 
be Closed. Meetings concerning matters 
specifically exempted from disclosure 
by statutes which require public 
withholding in such a manner as to 
leave no discretion for the Commission 
on the issue, or which establish 
particular types of matters to be 


withheld, shall be closed to public 
observation in accordance with the 
procedures of 11 CFR 2.5. 

(1) As required by by 2 U.S.C. 437g (a) 
(12). all Commission meetings, or 
portions of meetings, pertaining to any 
notification, or investigation that a 
violation of the Act has occurred, shall 
be closed to the public. 

(2) For the purpose of this section. 

"any notification or investigation that a 
violation of the Act has occurred" 
includes, but is not limited to. 
determinations, pursuant to 2 U.S.C. § 
437g, the issuance of subpoenas, 
discussion of referrals to the 
Department of Justice, or consideration 
of any other matter related to the 
Commission's enforcement activity, as 
set forth in 11 CFR Part 111. 

(b) Meetings Closed by Commission 
Determination. Except as provided in 11 
CFR 2.4(c). the requirement of open 
meetings will not apply where the 
Commission finds, in accordance with 
11 CFR 2.5. that an open meeting or the 
release of information is likely to result 
in the disclosure of: 

(1) Matters that relate solely to the 
Commission's internal personnel 
decisions, or internal rules and 
practices. 

(1) This provision includes, but is not 
limited to. matters relating to 
Commission policies on working 
conditions, or materials prepared 
predominantly for internal use, the 
disclosure of which would risk 
circumvention of Commission 
regulations; but 

(ii) This provision does not include 
discussions or materials regarding 
employees' dealings with the public, 
such as personnel manuals or 
Commission directives setting forth job 
functions or procedures; 

(2) Financial or commercial 
information obtained horn any person 
which is privileged or confidential: 

(3) Matters which involve the 
consideration of a proceeding of a 
formal nature by the Commission 
against a specific person or the formal 
censure of any person; 

(4) Information of a personal nature 
where disclosure would constitute a 
clearly unwarranted invasion of 
personal privacy; 

(5) Investigatory records compiled for 
law enforcement purposes, or 
information which if written would be 
contained in such records, but only to 
the extent that the production of such 
records or information would: 

(i) Interfere with enforcement 
proceedings. 

(ii) Deprive a person of a right to a fair 
trial or an impartial adjudication. 


(iii) Constitute an unwarranted 
invasion of personal privacy, 

(iv) Disclose the identify of a 
confidential source, 

(v) Disclose investigative techniques 
and procedures, or 

(vi) Endanger the life or physical 
safety of law enforcement personnel; 

(6) Information the premature 
disclosure of which would be likely to 
have a considerable adverse effect on 
the implementation of a proposed 
Commission action, as long as the 
Commission has not already disclosed 
the content or nature of its proposed 
action, or is not required by law to 
disclose it prior to Pinal action. 

(7) Matters that specifically concern 
the Commission's participation in a dvil 
action or proceeding, or an arbitration, 
or involving a determination on the 
record after opportunity for a hearing. 

(c) Notwithstanding the applicability 
of any exemptions set forth in 11 CFR 
2.4(b), the Commission may determine 
that the public interest requires a 
meeting to be open. 

$ 2.5 Procedure for closing meetings. 

(a) General No meeting or portion of 
a meeting may be closed to the public 
observation under this section unless a 
majority of the Commissioners (not 
including ex officio non-voting 
Commissioners) votes to take such 
action. The closing of one portion of a 
meeting shall not justify closing any 
other portion of a meeting. 

(b) Certification. Each time the 
Commission votes to close a meeting, 
the General Counsel shall publicly 
certify that, in his or her opinion, each 
item on the agenda may properly be 
closed to public observation. The 
certification shall state each relevant 
exemption provision. The original copy 
of the certification shall be attached to. 
and preserved with, the statement 
required by 11 CFR 2.5(d). 

(c) Voting Procedures . (1) No meeting 
need be held to consider closing a 
meeting. The Commission may vote to 
close a meeting or any portion thereof 
by using its notation vote procedures 

(i) A separate vote shall be taken with 
respect to each item on an agenda 
proposed to be closed in whole or in 
part pursuant to 11 CFR 2.4, or with 
respect to any information proposed to 
be withheld under 11 CFR 2.4. 

(ii) A single vote may be taken with 
respect to a particular matter to be 
discussed in a series of closed meetings, 
or with respect to any information 
concerning such series of meetings, so 
long as each meeting in the series is 
scheduled to be held no more than 30 
days after the initial meeting. 
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(iii) This section shall not affect the 
Commission’s practice of setting dates 
for closed meetings more than 30 days in 
advance of such meetings. 

(2) The Commission Secretary shall 
record the vote of each Commissioner 
participating in the vote. No proxies, 
written or otherwise, shall be counted 

(3) (i) A Commissioner may object to a 
r i nimendation to close the discussion 
of a particular matter or may assert a 
claim of exemption for a matter 
scheduled to be discussed in an open 
meeting. Such objection or assertion will 
be discussed by the Commission at the 
next scheduled closed meeting, to 
determine whether the matter in 
question should be discussed in a closed 
meeting. 

(ii) An "objection for the record only" 
will not cause the objection to be placed 

on any agenda. 

(d) Public Statement of Vote. (1) If the 
Commission votes to close a meeting, or 
any portion thereof, under this section, it 
shall make publicly available within 24 
hours a written statement of the vote. 

The written statement shall contain: 

(1) A citation to the provision(s) of 11 
CFR 2.4 under which the meeting was 
dosed to public observation and an 
explanation of why the specific 
discussion comes within the dted 
exemption(s); 

(ii| The vote of each Commissioner 
participating in the vote; 

(iii) A list of the names of all persons 
expected to attend the closed meeting 
and their affiliation. For purposes of this 
section, affiliation means title or 
position, and name of employer, and in 
the case of a representative, the name of 
the person represented. In the case of 
Commission employees, the statement 
will reflect, through the use of titles 
rather than individual names, that the 
Commissioners, specified division heads 
and their staff will attend; and 

(iv) The signature of the Commission 
Secretary. 

(2) The original copy of the statement 
ahall be maintained by the Commission 
Secretary. A copy shall be posted on a 
public bulletin board located in the 
Commission’s Public Records Office. 

(c) Public Request to Close a Meeting. 
A person whose interests may be 
directly affected by a portion of a 
meeting may request that the 
Commission close that portion to the 
public for any of the reasons referred to 
mil CFR 2.4. The following procedures 
shall apply to such requests: 

0) The request must be made in 
writing and shall be directed to the 
Chairman of the Commission. 

U) The request shall identify the 
Provision* of 11 CFR 2.4 under which the 


requestor seeks to close all or a portion 
of the meeting. 

(3) A recorded vote to close the 
meeting or a portion thereof shall be 
taken. 

(4) Requests made under this section 
shall become part of the official record 
of the underlying matter and shall be 
disclosed in accordance with 11 CFR 2.6 
on completion of the matter. 

(5) If the Commission decides to 
approve a request to dose, the 
Commission will then follow the 
procedures for closing a meeting set 
forth in 11 CFR 2.5 fa] through (d). 

$ 2.6 Transcripts and recording*. 

(a) The Commission Secretary shall 
maintain a complete transcript or 
electronic recording adequate to record 
fully the proceedings of each meeting, or 
portion of a meeting, closed to public 
observation. An electronic recording of 
a meeting shall be coded, or other 
records shall be kept in a manner 
adequate to identify each speaker. 

(b) (1) In the case of any meeting 
closed pursuant to 11 CFR 2.4(b). as the 
last item of business, the Commission 
will determine which, if any. portions of 
the electronic recording or transcript 
and which if any. items of information 
withheld under 11 CFR 2.5 contain 
information which should be withheld 
pursuant to 11 CFR 2.4. 

(2) Portions of transcripts or 
recordings determined to be outside the 
scope of any exemptions under 11 CFR 
2.6(b)(1) shall be promptly placed on file 
in the Commission's Public Records 
Office. Copies of such transcripts or 
recordings will be made available to the 
public at a cost sufficient to cover the 
Commission’s actual cost of duplication 
or transcription. Requests for such 
copies shall be made and processed in 
accordance with the provisions of 11 
CFR Part 5. 

(3) Portions of transcripts or electronic 
recordings not made available 
immediately pursuant to 11 CFR 
2.6(b)(1), and portions of transcripts or 
recordings withheld pursuant to 11 CFR 
2.4(a), will be made available on request 
when the relevant exemptions no longer 
apply. Such materials shall be requested 
and processed under the provisions of 
11 CFR 2.6(b)(2). 

(c) A complete verbatim copy of the 
transcript or a complete electronic 
recording of each meeting, or portion of 
a meeting, closed to the public, shall be 
maintained by the Commission 
Secretary in confidential files of the 
Commission, for a minimum of two 
years subsequent to such meeting, or a 
minimum of one year after the 
conclusion of any agency proceeding 
with respect to which the meeting, or 


portion of the meeting was held, 

whichever occurs later. 

5 2.7 Announcement ol meetings and 
schedule changes. 

(a)(1) In the-case of each meeting, the 
Commission shall publicly announce 
and shall submit such announcement for 
publication in the Federal Register at 
least seven days prior to the day on 
which the meeting is to be called to 
order. The Commission Secrelary shall 
also forward a copy of such 
announcement for posting in the 
Commission's Public Records Office. 

(2) Announcements made under this 
section shall contain the following 
information; 

(i) The date of the meeting; 

(ii) The place of the meeting; 

(iii) The subject matter of the meeting; 

(iv) Whether the meeting is to be open 
or closed to the public; and 

(v) The name and telephone number 
of the official designated by the agency 
to respond to requests for information 
about the meeting. 

lb) The public announcement and 
submission for publication shall be 
made when required by 11 CFR 2.7(a) in 
the case of every Commission meeting 
unless a majority of the Commissioners 
decide by recorded vote that 
Commission business requires that the 
meeting be called at an earlier date, in 
which case the Commission shall make 
at the earliest practicable time, the 
announcement required by this section 
and a concurrent submission for 
publication of that announcement in the 
Federal Register. 

(c) The time or place of a meeting may 
be changed following the public 
announcement required by 11 CFR 2.7 
(a) or (b) only if the Commission 
announces the change at the earliest 
practicable time. 

(d) The subject matter of a meeting, or 
the determination of the Commission to 
open or close a meeting, or portions of a 
meeting, to the public may be changed 
following the public announcement 
required by 11 CFR 2.7 (a) or (b) only if; 

(1) A majority of the entire 
membership of the Commission 
determines by recorded vote that 
Commission business so requires and 
that no earlier announcement of the 
change was possible; and 

(2) The Commission publicly 
announces the change and the vote of 
each member upon the change at the 
earliest practicable time. Immediately 
following this announcement, the 
Commission shall submit for publication 
in the Federal Register a notice 
containing the information required by 
11 CFR 2.7(aM2), including a description 
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of any change from the earlier published 
notice. 

S 2.8 Annual report 

The Commission shall report annually 
to Congress regarding its compliance 
with the requirements of the 
Government in the Sunshine Act and of 
this part, including: 

(a) A tabulation of the totol number of 
Commission meetings open to the 
public; 

(b) The total number of meetings 
closed to the public; 

(c) The reasons for closing such 
meetings; and 

(d) A description of any litigation 
brought against the Commission under 
the Sunshine Act, including any costs 
assessed against the Commission in 
such litigation (whether or not paid by 
die Commission). 

Dated: March 8.1965. 

John Warren McGarry, 

Chairman . 

(FR Doc. 85-8019 Filed 3-12-85: 8:45 am) 

S1LLU+Q COOt 671S-01-K 


ENVIRONMENTAL PROTECTION 
AGENCY 

21 CFR Paris 193 and 561 
[OPP-300120; FRL-2794-3) 

DDT and TDE; Proposed Revocation of 
Food and Feed Additive Regulations 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document (1) proposes 
the revocation of food additive 
regulations for residues of the 
insecticide DDT (a mixture of 1,1,1- 
trichloro-2.2-bis(p-chloropheny))ethane 
and l.l,l-trichloro-2-(o*chlorophenyl)- 
2.2-(p-chlorophenyl)ethane] and its 
degradation products, TDE [or DDD 1,1- 
dichloro-2,2-bis(p-chlorophenyl)ethane)) 
and DDE [l,l-dichloro-2.2- 
bis(p-chlorophenyl)ethylenej; (2) 
proposes the revocation of food additive 
regulations established specifically for 
the residues of TDE; (3) lists the action 
levels which EPA intends to recommend 
to the Food and Drug Administration 
(FDA) and the U.S. Department of 
Agriculture (USDA) to replace the food 
additive regulations once the rule 
revoking the regulations is final; and (4) 
lists EPA’s recommendations to FDA 
and USDA regarding the future status of 
existing action levels for processed food 
and feed commodities for which no food 
additive regulations were established 
This proposed regulatory action was 


initiated by the Environmental 
Protection Agency. 

date: Written comments, identified by 
the document control number (OPP- 
300120], must be received on or before 
May 13,1985. 

address: By mail, submit comments to: 
Information Services Section, Program 
Management and support Division (TS- 
757C). Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW.. Washington, D.C. 204G0. 

In person, deliver comments to: Rm. 236. 
CM #2.1921 Jefferson Davis Highway, 
Arlington. VA. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as "Confidential 
Business Information" (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CB! must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 236 at the address 
given above, from 8 a.m. to 4 p.m.. 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Patricia Critchlow, Registration 
Division (TS-787), Environmental 
Protection Agency. 401 M Street SW., 
Washington, D.C. 20400. 

Office location and telephone number 
Rm. 716, CM *2.1921 Jefferson Davis 
Highway. Arlington. VA. (703-557- 
7700). 

SUPPLEMENTARY INFORMATION: 

Elsewhere in this issue of the Federal 
Register. EPA has issued a related 
document IOPP-300120] which (1) 
proposes the revocation of tolerances 
for residues of the insecticide DDT and 
its degradation products. TDE and DDE; 
(2) proposes the revocation of tolerances 
established specifically for the residues 
of TDE: (3) lists the action levels that 
EPA intends to recommend to the Food 
and Drug Administration (FDA) and the 
U.S. Department of Agriculture (USDA) 
to replace the tolerances once the rule 
revoking the tolerances is final; and (4) 
lists EPA’s recommendations to FDA 
and USDA regarding action levels to be 
set to replace existing action levels for 
food and feed commodities for which no 
tolerances were established. 

Based on the information considered 
by the Agency and discussed in detail in 
the related Federal Register document, 
the Agency now proposes to revoke all 


existing food additive regulations for 
DDT and its degradation products TDE 
and DDE, and all existing food additive 
regulations established specifically for 
residues of TDE. The Agency has 
reviewed surveillance data from the 
FDA and the USDA and proposes that 
these food additive regulations be 
replaced with action levels which are 
based on residues occurring in the 
environment. The Agency will also 
recommend that existing action levels 
be continued at the current levels. 

The following action levels for the 
sum of DDT. TDE. and DDE residues, 
expressed in parts per million (ppm), 
will be recommended to FDA and USDA 
to replace existing food additive 
regulations for residues of DDT. DDTs 
degradation products, and TDE: 


Table 1.—Recommended Action Levels 
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The following existing action levels 
for the sum of DDT, TDE, and DDE 
residues, expressed in parts per million 
(ppm), will be recommended to FDA and 
USDA to continue at the current levels. 


Table 2.—Actxm Levels to Remain In Effect 
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Interested persons are Invited to 
submit written comments on the 
proposal to revoke (1) all food additive 
regulations for residues of DDT and its 
degradation products TDE and DDE 
listed in 21 CFR 193.110,193,120, and 
561.120; (2) all food additive regulations 
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established specifically for residues of 
TDK listed In $ 581.370; and (3) the food 
additive regulation for combined 
residues of toxaphene and DDT in crude 
soybean oil listed in S 193.450. 

Comments must bear a notation 
indicating the document control number. 
|0PP-300120]. Three copies of the 
comments should be submitted to 
facilitate the work of the Agency and of 
others interested in reviewing the 
comments. All written comments filed 
pursuant to this notice will be available 
for public inspection in Rm. 238, CM #2, 
1921 Jefferson Davis Highway. 

Arlington, VA between 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

In order to satisfy requirements for 
analysis as specified by Executive Order 
12291 and the Regulatory Flexibility Act 
the Agency has analyzed the costa and 
benefits of this proposal. This analysis 
u available for public inspection in Rm. 
236, at the address given above. 

Executive Order 12291 

Under Executive Order 12291, the 
Agency must determine whether a 
proposed regulatory action is "Major” 
end therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed regulatory action is 
not a major regulatory action. i.e., it will 
not have an annual effect on the 
economy of $100 million, will not cause 
a major increase in prices, and will not 
have a significant adverse effect on 
competition or the ability of U.S. 
enterprises to compete with foreign 
enterprises. Revocation of the food 
additive regulations for DDT and TDE 
should aid U.S. enterprises by 
eliminating any unfair advantage that 
foreign enterprises may have gained 
trough the continuance of these 
tolerances. 

This proposed regulatory action has 
been submitted to the Office of 
Management and Budget as required by 

E.0.12291. 

Regulatory Flexibility Act 

This proposed regulatory action has 
been reviewed under the Regulatory 
Flexibility Act of 1980 (Pub. L 96-354; 94 
1164.5 U.S.C. 601 et eeq.) and it has 
been determined that it will not have a 
51 £nificant economic impact on a 
^stantial number of small businesses, 
small governments, or small 
organizations. 

As this regulatory action is intended 
to prevent the sale of foodstuffs 
Primarily where the subject pesticide 
has been used in an unregistered or 
“legal manner, it is anticipated that little 


or no economic impact would occur at 
any level of business enterprises. 

Accordingly. 1 certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

List of Subjects in 21 CFR Parts 193 and 
561 

Food additives, Animal feeds. 
Pesticides and pests. 

(Sec 409(h) of the Federal Food. Drug, and 
Cosmetic Ad (21 U.S.C. 346(h)) 

Dated: Feburary 28,1965. 

| A. Moore, 

Assistant Administrator for Pesticides and 
Toxic Substances. 

Therefore, it is proposed that 21 CFR 
Chapter 1 be amended as follows: 

PART 193—(AMENDED] 

1. In Part 193; 

193.110 and 193.120 [Removed) 

a. By removing {§ 192.110 and 193.120 

b. By revising i 193.450 to read as 
follows: 

S 193.450 Toxaphene. 

A tolerance of 6 parts per million is 
established for residues of the 
insecticide toxaphene (chlorinated 
camphene containing 87 to 69 percent 
chlorine) in crude soybean oil when 
present therein as a result of the 
application of this insecticide to the 
growing soybean crop. 

PART 561—[AMENDED] 

2. In Part 561: 

9$ 561:120 and 561:370 (Removed) 

By removing $} 561:120 and 561:370. 
(FR Doc. 85-5696 Filed 3-12-65; 8:45 am) 

SILLJMO COO€ tMO-NMfl 


21 CFR Part 561 
(OPP-300118; FRL-2794-5] 

1,2-Dibromo-3*Chloropropane; 
Proposed Revocation of Feed Additive 
Regulation 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes the 
revocation of the feed additive 
regulation for residues of inorganic 
bromides (calculated as elemental 
bromine) in or on dehydrated citrus 
pulp, resulting from carryover and 
concentration of residues in this feed 
item when present therein as a result of 
soil treatment with the nematoclde 1,2* 


dibromo-3-chloropropane (DBCP) in the 
production of citrus fruits. This proposed 
regulatory action was initiated by the 
Environmental Protection Agency. 
date: Written comments, identified by 
the document control number [OPP- 
300118], must be received on or before 
May 13.1985. 
address: 

By mail, submit comments to: 
Information Services Section, Program 
Management and Support Division 
(TS-757C), Office of Pesticide 
Programs. Environmental Protection 
Agency. 401 M. St.. SW.. Washington, 
DC 20460 

In person, deliver comments: Rm. 236, 
CM #2,1921 Jefferson Davis Highway, 
Arlington. VA 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as "Confidential 
Business Information" (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
Inspection in Rm. 236 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT. 

By Mail: Patricia Critchlow, Registration 
Division (TS-767C). Environmental 
Protection Agency. 401 M. St.. SW., 
Washington, DC 20460 
Office location and telephone number 
Rm. 718, CM #2,1921 Jefferson Davis 
Highway, Arlington, VA, (703-557- 
7700) 

SUPPLEMENTARY INFORMATION: 

Elsewhere in this issue of the Federal 
Register, EPA has issued a related 
document [OPP-300117] which (1) 
proposes the revocation of tolerances 
for residues of inorganic bromides in or 
on various raw agricultural commodities 
resulting from soil treatment with 1.2- 
dibromo'3-chloropropane (DBCP); and 
(2) lists F.PA’s recommendation to the 
Food and Drug Administration (FDA) 
regarding existing action levels 
established by FDA for residues of 
DBCP perse in milk and in raw 
agricultural commodities other than 
milk. 

Based on the information considered 
by the Agency and discussed in detail in 
the aforementioned Federal Register 
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document, the Agency now proposes to 
revoke the existing feed additive 
regulation for 90 parts per million (ppm) 
for residues of inorganic bromides 
(calculated as Br) in or on dehydrated 
citrus pulp, resulting from carryover and 
concentration of residues in this feed 
item when present therein as a result of 
soil treatment with the nematoclde 
DBCP in the production of citrus fruits. 

Interested persons are invited to 
submit written comments on this 
proposal to revoke the food additive 
regulation for residues of inorganic 
bromides in or on dehydrated citrus 
pulp. Comments must bear a notation 
indicating the documents control 
number, IOPP-3001181. Three copies of 
the comments should be submitted to 
facilitate the work of the Agency and of 
others interested in reviewing the 
comments. All written comments filed 
pursuant to this notice will be available 
for public inspection in Rm. 238. CM #2, 
1921 Jefferson Davis Highway. 

Arlington. VA between 8 a.m. and 4 
p m.. Monday through Friday, except 
legal holidays. 

In order to satisfy requirements for 
analysis as specified by Executive Order 
12291. and the Regulatory Flexibility 
Act. the Agency has analyzed the costs 
and benefits of this proposal. This 
analysis is available for public 
inspection in Rin. 238, at the address 
given above. 

Executive Order 12291 

Under Executive Order 12291, the 
Agency must determine whether a 
proposed regulatory action is “Major"* 
and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed regulatory action is 
not a major regulatory action, i.e.. it will 
not have an adverse effect on 
competition or the ability of U.S. 
enterprises to compete with foreign 
enterprises. Revocation of the food 
addditive regulation for residues of 
inorganic bromides in dehydrated citrus 
pulp should aid US. enterprises by 
eliminating any unfair advantage that 
foreign enterprises may have gained 
through the continuance of this food 
additive regulation. 

This proposed regulatory action has 
been submitted to the Office of 
Management and Budget as required by 
E.0.12291. 

Regulatory Flexibility Act 

This proposed regulatory action has 
been reviewed under the Regulatory 
Flexibility Act of 1980 (Pub. L 98-354; 94 
Stat. 1164. 5 U.S.C. 601 et seq.) and it has 
been determined that it will not have a 
significant economic impact on a 


substantial number of small businesses, 
small governments, or small 
organizations. 

As this regulatory action is intended 
to prevent the sale of foodstuffs 
primarily where the subject pesticide 
hat been used in an unregistered or 
illegal manner, it is anticipated that little 
or no economic impact would occur at 
any level of business enterprises. 

Accordingly, I certify that this 
regulatory action dies not require a 
separate reguolatory flexibility analysis 
under the Regulatory Flexibility Act 

(Sec. 408(h) of the Federal Food. Drug. And 
Cosmetic Act (21 U.S.G 348(b))) 

List of Sub)ects in 21 CFR Part 561 

Animal feeds. Pesticides and pests. 
Dated: February 28, 1965. 

| .A- Moore. 

Assistant Administrator for Pesticides and 
Toxic Substances. 

PART 561—(AMENDED) 

Therefore, it is proposed that 21 CFR 
561.260 be amended by removing 
paragraph (c) as follows: 

5 561.260 Inorganic bromides. 

• • • • • 

(c) (Removed] 

|FR Doc. 85-5896 Filed 3-12-85; &45 am] 

MLUMO coot 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 

23 CFR Parts 625 and 655 
IFHWA Docket No. 85-3 ] 

National Standards for Traffic Control 
Devices; Request for Comments on 
Proposed Amendments to the Manual 
on Uniform Traffic Control Devices 

agency: Federal Highway 
Administration (FHWA). DOT. 
action: Notice of proposed amendments 
to the Manual on Uniform Traffic 
Control Devices; request for comments. 

SUMMARY: The FHWA is inviting 
comments on proposed amendments to 
the Manual on Uniform Traffic Control 
Devices (MUTCD). The MUTCD is 
incorporated by reference in the design 
standards for Federal-aid highways 
found in Part 625 of Title 23. Code of 
Federal Regulati ons. It is also 
recognized in 23 CFR Part 655 as the 
national standard for traffic control 
devices on all public roads. 

The amendments affect various parts 
of the MUTCD and are intended to 
expedite traffic, improve safety, and 



date: Comments must be received on or 
before July 22.1985. 


address: Submit written comments, 
preferably in triplicate, to FHWA 
Docket No. 85-3, Federal Highway 
Administration. Room 4205, HCC-10, 400 
Seventh Street, SW.. Washington, D.C 
20590. All comments received will be 
available for examination at the above 
address between 7:45 a.m. and 4:15 p.m. 
ET. Monday through Friday. Those 
desiring notification of receipt of 
comments must include a self- 
addressed. stamped postcard. The 
MUTCD is available for inspection and 
copying as prescribed in 49 CFR Part 7, 
Appendix D. It may be purchased for 
$30.00 from the Superintendent of 
Documents, U.S. Government Printing 
Office. Washington. D.C. 20402, Stock 
No. 050-001-81001-8. 

FOR FURTHER INFORMATION CONTACT 

Mr. Philip O. Russell Office of Traffic 
Operations, (202) 428-0411, or Mr. 
Michael J. Laska, Office of the Chief 
Counsel (202) 428-0782. 400 Seventh 
Street. SW.. Washington, D.C 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m. ET. Monday through Friday. 
SUPPLEMENTARY INFORMATION: The 
FHWA both receives and initiates 
requests for amendments to the 
MUTCD. Each request is assigned an 
identification number which indicate*, 
by Roman numeral, the organizational 
part of the MUTCD affected and, by 
Arabic numeral, the order In which the 
request was received. 

This notice is being issued to provide 
the public an opportunity to comment on 
the desirability of proposed 
amendments to the MUTCD. Based upon 
comments received in response to this 
notice and upon its own experience, the 
FHWA will issue a final rule amendirg 
the MUTCD. 

Index of Requests 

7. Signs (Part II) 

(a) Request D-81 (Chng.)—Traffic 
Control for Reversible Two-Way Left- 
Turn Lanes. 

(b) Request 11-94 (Chng.)—DEAD END 
and NO OUTLET Plaques. 

2. Signals (Part IV) 

(a) Request 1V-25 (Chng.)—Speed 
Limit Sign Beacon. 

(b) Request IV-40 (Chng.)—Pedestrian 
Clearance Interval During Emergency 
Preemption. 

(c) Request IV-59 (Chng.)— 
Elimination of the Flashing Walk 
Pedestrian Signal. 
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(d| Request IV-62 (Chng.)— 
Interconnection of Reversible Lane-Use 
Control Signals. 

j. Traffic Control for Street and 
High way Construction and 
Maintenance Operations (Part VI) 

Request VI-27 (Chng.)—Minimum 
Area of Reflective Barricade Rails 

4 Traffic Control Systems for Railroad- 
Highway Grade Crossing (Part VIII) 

(a) Request VUi-11 (Chng.)—Location 
of DO NOT STOP ON TRACKS Sign. 

(b) Request VIII—12 (Chng.)— 

Placement of RXR Pavement Marking in 
Relation to Advandte Warning Sign. 

(c) Request VI1I-14 (Chng.)— 
Preemption of Highway Traffic Signals. 

Copies of the proposed text changes 
to the MUTCD will be distributed to 
everyone currently appearing on the 
FHWA mailing list for MUTCD matters. 
Those wishing to be added to the 
mailing list or receive copies of the 
proposed text should write to the 
Federal Highway Administration 
(FHWA). Office of Traffic Operations. 

40G Seventh Street, SW.. Washington, 

D C. 20590 or contact Mr. Philip O. 

Russell (202) 428-0411. 

Discussion of Requests 

The FHWA proposes to act on the 
requests for change to MUTCD as noted 

below: 

I Signs (Part II) 

(a) Request 11-61 (chang.) Traffic 
Control for Reversible Two - Way Left- 
Turn l.anes> Reversible lanes and two- 
way left-turn lanes are two acceptable 
means of providing more traffic carrying 
capability for existing facilities. These 
treatments are most frequently used 
Individually, although the combination 
we of these treatments has been 
implemented successfully. The 
combined use does create complexities 
m the handling of traffic and specific 
traffic control devices are needed to 
provide motorists with clear and concise 
information. 

When the two uses are combined, 
traffic control may be needed for three 
■tparate periods during the working 
day. peak period, inbound: peak period, 
outbound, and off-peak period. For 
example, on a 5-lane facility, the center 
l^ne in reversible and carries traffic in 
the peak flow direction. During the off- 
peak period, the lane is used as a two- 
Wa )' left-turn lane. 

Traffic control for this dual purpose is 
°hen handled through overhead lane 
w* control signals. The installation of 
lane use control signals can be 
®*pensive. Many times local budgets are 
t^able to handle such an outlay of 


funds, or conditions along the route 
preclude the use of the signals. 

In FHWA Docket No. 81-5 (48 FR 
32880, July 25.1981) the FHWA invited 
comments on the operation of dual use 
two-way left-turn lanes and reversible 
flow lanes and whether this practice 
would be improved through signs, 
signols, and markings. Based on the 
docket comments, the results of a 
recently completed research study , 1 and 
staff review, the FHWA is proposing to 
amend MUTCD 2&-19(b), 3A-7 4E-9. 
and 4E-10. 

The proposal provides for uniformly in 
pavement marking for dual use of 
reversible lanes and two-way left turn 
lanes. It provides for use of either static 
signs or dynamic lane control signals. 
Provision of uniform standards will. 
FHWA believes, encourage greater 
application of this highly efficient 
technique for traffic operation and 
enhance driver understanding of the 
operation when it is utilized. 

Specifically FHWA proposes: 

A. To add a new section 2B-19(b) to 
provide a static sign system as an 
acceptable alternate to the preferrede 
(but more costly) lane use control signal 
system. The sign will consist of X. arrow 
and two-way left turn symbols with 
accompanying time periods to convey 
when a lane is open exclusively for a 
particular direction, closed to that 
direction, or may be used as a two-way 
left-turn lane. 

B. To amend Section 3A-7 to require 
double normal broken yellow pavement 
markings or each side of a reversible 
flow two-way left turn lane. 

C. To amend Sections 4E-8, and 4E-10 
to delete the flashing YELLOW X 
(whose meaning Is little understood by 
drivers) and provide instead for a 
symbolic Two-Way. Left-Turn Arrow 
signal, similar to that used in signs 
(Section 2B-19) for two-way left turn 
operation or single left turn arrow for 
single direction left-turn operation. The 
required dimensions of this signal are 
30 # x30\ 

The trade-offs of legibility, cost and 
practicality, using various type dynamic 
signs and signals, will be further 
investigated by FHWA- Comments from 
users and manufacturers are especially 
invited. 

It is proposed that the marking 
amendment (section 3A-7) shall be 
applicable after two years from the date 


1 Traffic Control for Reversible Flo** T*» Way 
Left-Turn Lanes. 11*64. Report No FliWA/RD-AS- 
300 Available for inspection end copying at tha 
Federal Highway Administration. Office of Traffic 
Operations, Room 3410, 400 Seventh Street. SW.. 
Washington. D C 20390. Available for purchase 
from the National Technical Information Service. 
Springfield. Virginia 22161. 


of publication in the Federal Register. 

The sign and signal amendments 
(sections 2B-19.4E-9 and 4E-10) would 
be applicable for all new installations 
one year from the date of publication in 
the Federal Register and to existing 
installations in ten years. With this 
schedule, FHWA believes the proposed 
change will not impose any additional 
costs on either existing or new 
reversible flow two-way left-turn lane 
operations. 

(b) Request 11-94 (Chng.)—DEAD 
END and NO OUTLET Plaque. The 
DEAD END (W14-1) and NO OUTLET 
(W14-2) warning signs are intended to 
inform motorists of a no outlet facility 
which terminates at a dead end or cul- 
de-sac. When used, these signs are lo be 
located so the motorist can conveniently 
turn around or turn onto intersecting 
streets. 

The city of Kennewick. Washington, 
requests a change in the MUTCD to 
allow rectangular plaques of the same 
scale as street name signs to be used in 
lieu of or to supplement the standard 
diamond warning signs. 

The FHWA proposes to amend 
Section 2C-37 to allow black on yellow 
rectangular plaques as alternates or 
supplements to the W14-1 or W14-2 
signs. The section would also be revised 
to encourage placement of the diamond 
warning signs and/or plaques as 
determined by an engineering study 
which would consider such factors as 
operational efficiency, motorist 
convenience, and safety. This proposed 
change imposes no additional costs and 
would allow sign format and shape 
flexibility for warning motorists of dead 
end streets. 

Z Signal (Part IV) 

(a) Request IV-25 (Chng.)—Speed 
Limit Sign Beacon. Section 4E-2 and 
Section 7D-24 of the MUTCD presently 
permits horizontal alignment of Speed 
Limit Sign Beacons only when the sign is 
longer horizontally than vertically. The 
Utan Department of Transportation 
(DOT) has requested an amendment to 
the MUTCD to change this requirement. 
The Utah DOT requested that the 
MUTCD be amended to permit the use 
of horizontally aligned Speed Limit Sign 
Beacons when the sign is longer 
vertically than horizontally. 

Three technical committees (Signals, 
Signs, and Railroad Grade Crossings) of 
the National Committee on Uniform 
Traffic Control Devices (NCUTCD) 
reviewed this request and it was the 
consensus that a change should be made 
only in regard to beacons supplementing 
school speed signs. The FHWA concurs 
with the consensus and proposes to 
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amend the MUTCD to Incorporate this 
request as recommended by the 

NCtrrcD. 

The proposed change will not impose 
any additional cost on State and local 
highway agencies. 

(b) Request IV-AO (Chng.)—Pedestrian 
Clearance Interval During Emergency 
Preemption. The city of Tucson, 

Arizona, requested that Sections 4B-22 
and 4D-7 of the MUTCD be clarified by 
adding explicit language that will allow 
an abbreviated pedestrian clearance 
interval during emergency vehicle 
preemption. Tne NCUTCD concurred in 
this request and the FHWA proposes to 
adopt this request as recommended, 
with only minor modifications, and to 
amend the MUTCD accordingly. 

The proposed amendment increases 
the latitude to shorten the Pedestrian 
Clearance Interval during emergency 
preemption, but does not impose any 
additional cost. 

(c) Request fV-59 (Chng .)— 
Elimination of the Flashing Walk 
Pedestrian Signal. The dty of 
Milwaukee. Wisconsin is proposing to 
amend MUTCD sections 4D-2 and 4D-7 
by deleting all provisions for the use of 
the flashing WALK. 

The FHWA research studies * • found 
that the flashing WALK is only 
understood by 3 percent of the 
pedestrian population. Also the flashing 
WALK was not found to offer any 
reduction in pedestrian-vehicle conflicts. 
Based on this research, the FHWA 
proposes an adoption of this provision 
as recommended. 

This proposed change would impose 
minimal cost on State ond local highway 
transportation agencies and the FI IWA 
proposes 8 5-yeur implementation 
period. 

(d) Request IV-62 (Chng h- 
Interconnection of Reiersible Lane’Use 
Control Signals. Section 4E-12 of the 
MUTCD requires all lane control signals 
to be wired to a master controller. 

In the opinion of the Alabama 
Highway Department (WD) modem 
technology provides for timing devices 
which are very accurate and dependable 
and which eliminate the need for cable 
interconnect and/or a master controller. 


• It Do ugly* Robertson. "Urban Intarordion 
Improvements for Pedestrian Safety. Volume IV 
Pedestrian Signal DtspJay and Operation**. 
December 1977. Report No. FlfWA-RD-77-145 
» C V Zrgeer. 1C.S. OpieU and HJ. CyiWKki. 
"Pedestrian Signalisetion Alternative**, Au#ual 
1WB. Report No. FHWA-R&-«3/Voluine* L U and 
UL 

Both references ora available for inspection and 
copying at the Federal Highway Administration. 
Office of Traffic Operations. Room 341 a 400 7th 
Street. SW. Washington. D C 20690 . They are 
available for purchase from the National Technical 
Information Service. Springfield. VA 221S1 


When used as a timed based system 
each individual lane control signal 
operates on its own with a separate 
electrical interlock In each controller to 
prevent conflicting green arrows from 
occurring In addition, each timing 
device has battery backup in the event 
of a power failure. Also communications 
systems are available that provide for 
radio communication and confirmation 
between the master and field 
installations. The Alabama HD 
requested a wording change to Section 
4E-12 of the MUTCD to eliminate the 
need for cable interconnect of lane-use 
control signals. The FHWA agrees and 
proposes to adopt this request os 
recommended with only minor 
modifications, and to amend the 
MUTCD accordingly. 

This proposed change will not impose 
any additional costs, but provides 
greater flexibility In the design and 
operation of reversible land-use control 
signals. 

3. Traffic Control for Street and 
Highway Construction and 
Maintenance Operations (Part VI) 

(a) Request VI-27 (Chng.)—Minimum 
Area of Reflective Barricade Rails. The 
American Traffic Services Association 
(ATSA) has proposed that the MUTCD 
be revised to require a minimum 
reflective barricade rail area for use on 
freeways and other high speed 
roadways. Their request was prompted 
by the findings in the National 
Cooperative Highway Research Project 
Report 238, ''Evaluation of Traffic 
Controls for Highway Work Zones/* 4 
which recommended the minimum 
barricade panel to be 12 inches by 24 
inchei. 

The current MUTCD wording 
indicates that Type 11 barricades have 
more reflective area than Type 1 
barricades and are intended for use on 
high speed roadways. Depending upon 
the specific dimensions used, Type U 
barricades do not always have more 
reflective area than Type L The ATSA 
proposed that the MUTCD be changed 
to require the use of barricades having a 
minimum 270 square inches of reflective 
area when used on expressways, 
freeways, and other high speed 
roadways. 

Based on ATSA*s recommendation 
and the recommendations of Report 238 
the FHWA is proposing that the 
minimum dimensions of a Type I 
Barricade rail be 12 inches by 24 inches. 
This would provide a minimum size of 


4 Copitt available for mapcctlan and copying *1 
lh« Federal Highway Adminiatntkm. Offlqp of 
Traffic Operat^n. HTO-Z1. Room MIR 400 
Seventh Street. SW.. Washington. DJC 20S90 


288 sq. inches or if nominal dimensions 
are used a minimal size of 270 sq. inches 
which would meet ATSA’s 
recommendation. FHWA further 
proposes that all stripes, for all these 
types of barricades, be at least 8 Inches 
wide. Due to the increased visibility of 
the Type I Barricades the MUTCD will 
be further modified to remove the 
distinction between the application 
criteria for the Type I and Type U 
Barricades. 

This proposed change will result in 
some additional cost but these costs will 
be mitigated by increased visibility of 
barricades and by providing an 
implementation period of 5 years. 

4. Traffic Control Systems for Railroad 
Highway Grade Crossings (Part VIII) 

(a) Request Vlll-11 (Chng.)—Location 
of DO HOT STOP ON TRACKS Sign. 
Section 8B-8 presently states that "the 
DO NOT STOP ON TRACKS sign (RM 
shall normally be placed on the far right 
side of the grade crossing." The decision 
as to the need for and where to place 
the sign may be best determined on the 
basis of an engineering study of the 
specific railroad-highway grade 
crossing. The sign would then be placed 
at the location which provides the best 
visibility for the motorist to observe the 
sign and be able to comply with its 
message. The FHWA is proposing to 
revise Section 8B-8 to state this. 

This proposed amendment will not 
impose any additional costs. 

(b) Request VII1-12 (Chng .)— 
Placement ofRXR Pavement Markins in 
Relation to Advance Warning Sign. Thil 
request was developed by the Railroad- 
Highway Grade Crossings Technical 
Committee of the NCUTCD. To provide 
standardization in this area the 
NCUTCD recommends the following 
changes in Figure 8-2, page 8B-4 of the 
MUTCD; 

1. Show the Advance Warning Sign 
(WKM) across the road from the 
optional No Passing Zone Sign |W14-3). 

2. Remove the "variable" and 
dimension lines. 

3. Add new dimension line between 
the stop line at the crossing and add 
"see Table 11-1. Section 2C-3." 

The FHWA agrees in principle with 
this proposal; however, live requirement 
that the Advance Warning Sign (W10-1) 
be placed before the RXR Pavement 
Marking should not be subtly shown in 
Figure 8-2 without some discussion in 
Sections 8B-3 and 8B-4 of the MUTCD 
In addition, while the pavement marking 
RXR should be placed between the 
Advance Warning Sign (WlO-1) and ih« 
crossing itself, it is too restrictive to 
imply that the pavement marking should 
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begin exactly 10 feet after the Advance 
Warning Sign. In the opinion of the 
FHWA there are sufficient locations 
wh^re both the Advance Warning Sign 
and RXR pavement marking could be 
obscured to a motorist attempting to 
pass a large vehicle. 

Alao, In Section 8B-3, the placement 
of the Advance Warning Sign should be 
for Condition A "High Judgment 
Needed" when using Table II-I to 
determine warning sign placement 
distance. Therefore, it is proposed to 
cnodify Sections 8B-3, 8B-4 and Figure 
ft-2 to indicate that the Advance 
Warning Sign should be placed before 
the RXR pavement marking. The 
pavement marking should be closer to 
the Advance Warning Sign than to the 
crossing, but the actual location should 
be d> t(>rmined by actual site conditions. 
Specific comments are invited as to the 
language to be used in Section 8B-4 as 
the location of the RXR pavement 
marking with relation to the Advance 
Warning Sign and the crossing itself. 

This proposed amendment will not 
impose additional costs. 

(c) Request VM-14 (Chng.f- 
Preemption of Highway Traffic Signals. 
This request from the NCUTCD 
recommends that Section 8C-0 of the 
MUTCD be changed to more clearly 
define the requirements for preemption 
of traffic control signals. The FHWA 
believes this proposed change to require 
that tho electrical circuit used be on the 
“closed circuit principle" is technical In 
nature and is mare appropriate for 
inclusion In the Traffic Control Devices 
Handbook (TCDH) • This material has 
been included in Section 8B-2, page 8-35 
of the TCDH. Therefore, the FHWA 
recommends not incorporating this 
change into the MUTCD. 

This notice of proposed amendments 
to the NfUTCD is issued under the 
authority of 23 U.S.C 100(d). 315. and 
*02(a), and the delegation of authority In 
49 CFR 1.48(b). 

The FHWA has determined that this 
document contains neither a major rule 
under Executive Order 12291 nor a 
ugnificant proposal under the regulatory 
policies and procedures of the 
Department of Transportation. For the 
reasons stated herein under the criteria 
of the Regulatory Flexibility Act. it is 
certified that this action will not have a 
^gnificant economic impact on a 
tthstantia! number of smull entities. 

Due to the preliminary nature of this 

' Avaibfeli f or ttooo from Cowranunt 
"Jfcns OdkoB. Within*ton, DX. 20102. Slock No. 

Coput* arc alao available (or 
!'ot! at the Federal Highway Admtn'tfraticm. 
^^Tralfk Opmtiona. HTO-tl. Waahlngtoo. 


inquiry, a regulatory evaluation has not 
been prepared at this time. The 
expected impact of the changes 
requested is so minimal that a full 
regulatory evaluation does not appear to 
be warranted. The need to further 
evaluate economic consequences will be 
reviewed on the basis of the comments 
submitted in response to this notice. 

List of Subjects In 23 CFR Parts 825 and 
655. 

Design standards. Grant programs* 
transportation. Highways and roads. 
Signs. Traffic regulations. Incorporation 
by reference. 

(Catalog of Federal Domestic Assistance 
Program Number 20.206. Highway Research. 
Planning and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal program and activities apply to this 
program) 

Issued on: February 20,1985. 

R. A Barnhart, 

Federal Highway Administrator, Federal 
Highway Administration . 

|FR Doc. 85-5941 Filed 3-12-85; *45 am) 

BILLING COOC «• >0-22 41 


DEPARTMENT OF LABOR 

Office of Pension and Welfare Benefit 
Programs 

29 CFR Part 2510 

Proposed Regulation Relating to the 
Definition of Plan Assets; 
Rescheduling of Hearing Date 

agency: Office of Pension and Welfare 
Benefit Programs, Labor. 

action: Notice of rescheduled hearing 
date. 


summary: The Department of Labor (the 
Department) has rescheduled the date 
for a public hearing regarding the 
proposed "plan assets" regulation under 
the Employee Retirement Income 
Security Act of 1974 (ERISA). 
date: A public hearing on the proposed 
regulation will be held on May 0 and (If 
necessary) May 7,1985. 

ADDRESS: The public hearing will be 
held in Conference Room N-5437, 
Frances Perkins Building, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, D.C 
FOB FURTHER INFORMATION CONTACT: 
|ohn S. Hunter. Office of Regulations 
and Interpretations, Office of Pension 
and Welfare Benefit Programs, U.S. 
Department of Labor, Washington. D.C. 
(202) 523-0071. This is not a toll-free 
number. 


SUPPLEMENTARY INFORMATION: On 

January 8.1985, the Department 
published a proposed regulation 
describing what constitutes "plan 
assets" for purposes of certain 
provisions of Title 1 of ERISA and the 
related prohibited transaction 
provisions of the Code (50 FR 961). On 
February 15,1985, the Department 
published a modification of the effective 
date provision contained in the 
proposed regulation (50 FR 0361). These 
notices invited all interested persons 1o 
submit written comments on the 
proposed regulation by March 11.1985, 
and scheduled a public hearing to be 
held on April 10 and (if necessary) April 
11,1985. 

It has become apparent that the 
receipt by the Department of a number 
of significant written comments has 
been delayed. In order to provide ample 
opportunity for all interested persons to 
consider the record of written comments 
prior to a public hearing, the Department 
has determined that it is appropriate to 
set a later date for the hearing. 

As rescheduled, the public hearing on 
the proposed regulation will be held on 
May 6 and (if necessary) May 7.1965, 
beginning at 9.30 a jn. in Conference 
Room N-5437, Frances Perkins Building. 
200 Constitution Avenue, NW., 
Washington. D.C. Any interested person 
who wishes to be assured of an 
opportunity to present oral comments at 
the hearing should submit by 3:30 p.m. 
on April 25.1965: (1) A written request 
to be heard, and (2) an outline 
(preferably five copies) of the topics to 
be discussed. Indicating the time to be 
allocated to each topic. The request to 
be heard and accompanying outline 
should be submitted to the Office of 
Regulations and Interpretations. Office 
of Pension and Welfare Benefit 
Programs. Room C-4528, U.S. 
Department of Labor. Washington. D.C 
20210, "Attention: Plan Assets Hearing". 

The Department will prepare an 
agenda indicating the order of 
presentation of oral comments. In the 
absence of special circumstances, each 
commentator will be alloted 10 minutes 
in which to complete his presentation, 
information about the agenda may be 
obtained on or after May 2,1985, by 
telephoning John S. Hunter. Washington. 
D.C, (202) 523-0071. Individuals not 
listed in the sgenda will be allowed to 
make oral comments at the hearing to 
the extent time permits. Those 
individuals who make oral comments at 
the hearing should be prepared to 
answer questions regarding their 
comments. The public hearing will be 
transcribed. 
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Signed at Washington. D.C.. this 8th day of 
March. 1985. 

Alan D. Lebowltx, 

Acting Administrator, Office of Pension and 
Welfare Benefit Programs, US. Department of 
Labor, 

|FR Doc. 85-8005 Filed 3-12-85: 8:45 am) 

0U.UMQ COO€ 4S10-2V4I 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IA-S-FRl-2795-8) 

Approval and Promulgation of 
Implementation Plans; Ohio 

agency: U.S. Environmental Protection 

Agency (U.S. EPA). 

action: Proposed rulemaking. 

summary: In a February 3.1983. Federal 
Register notice (48 FR 5118). U.S. EPA 
proposed to approve the carbon 
monoxide (CO) and ozone attainment 
demonstration for the Cleveland and 
Cincinnati urban areas. After review of 
the 1983 CO air quality monitoring data. 
U.S. EPA is today re> pening the % 
comment period on the'February 3.1983. 
proposal as it applies to the Cleveland 
CO State Implementation Plan (SIP) and 
is reproposing to disapprove the CO 
attainment demonstration for the 
Cleveland (Cuyahoga County) area. In 
addition. U.S. EPA is proposing to 
disapprove the State s request to rescind 
the 5-year extension for meeting the CO 
National Ambient Air Quality Standards 
(NAAQS) in this area. U.S. EPA took 
final action approving the Cincinnati CO 
SIP on February 23.1984 (49 FR 6724). 
U.S. EPA also reproposed to disapprove 
the ozone attainment demonstration for 
the Cincinnati and Cleveland areas on 
July 25.1984 (49 FR 29973). 

Today’s proposed action involves 
rulemaking on a revision which was 
submitted by the Ohio Environmental 
Agency (OEPA) to satisfy the 
requirements of the Clean Air Act. As a 
result of this proposed action, the State 
is required to develop and submit to U.S. 
EPA an approvable carbon monoxide 
SIP which provides for attainment and 
maintenance of the CO NAAQS. In 
addition, the extension of the attainment 
date for CO to 1987 and the requirement 
for an inspection and maintenance 
program remains in effect for the 
Cleveland area. 

date: Comments on this revision and on 
the proposed U.S. EPA action must be 
received by April 12.1985. 


addresses: Copies of the SIP revision 
ore available at the following addresses 
for review. (It is recommended that you 
telephone Debra Marcantonio, at (312) 
886-8088. before visiting the Region V 
office). # 

Environmental Protection Agency. 

Region V. Air and Radiation Branch. 

230 South Dearborn Street, Chicago. 

Illinois 60604 

Ohio Environmental Protection Agency. 

Office of Air Pollution Control. 381 

East Broad Street. Columbus. Ohio 

43216 

Comments on this proposed rule 
should be addressed to: (Please submit 
an original and five copies if possible.) 
Gary Gulezin, Chief. Regulatory 
Analysis Section. Air and Radiation 
Branch (5AR-28), U.S. Environmental 
Protection Agency. Region V. 230 South 
Dearborn Street. Chicago, Illinois 60604. 
FOR FURTHER INFORMATION CONTACT: 
Debra Marcantonio. Air and Radiation 
Branch (5AR-28), Environmental 
Protection Agency, Region V, 230 South 
Dearborn Street. Chicago, Illinois 60604. 
(312) 885-6088. 

SUPPLEMENTARY INFORMATION: This 
notice presents a discussion of U.S. 
EPA’s review of Ohio’s revision to the 
CO attainment plan in four parts: 1. 
Background Information; II. Air 
Monitoring Data; III. U.S. EPA’s 
Screening Analysis: and IV. Proposed 
Action. 

I. Background Information 

The 1977 Clean Air Act Amendments 
added new Part D to Title I of the Act. 
Under this part, the States were required 
to revise their SIPs for all nonattainment 
areas and to submit the revisions to U.S. 
EPA by January 1,1979 (sections 171- 
178 of the Act (42 U.S.C. 7501-7508): 
section 129(c) (42 U.S.C. 7502, note). The 
revised plans were to provide for 
attainment by December 31.1982. unless 
the States demonstrated that they could 
not attain either the ozone or CO 
standard by that date despite the 
implementation of all reasonable control 
measures (sections 172(a)(1). 172(a)(2)). 

If U S. EPA approved a plan showing 
attainment could not be achieved by 
December 31.1982 despite the 
implementation of all reasonably 
available control measures, the 
attainment date for ozone or CO could 
be extended up to December 31,1987. 
States receiving such extensions were to 
submit second SIP revisions that provide 
for attainment by the approved 
attainment date and comply with all of 
the Part D requirements (section 172(c)). 
These second SIP revisions had to be 
submitted by )uly 1.1982 (Section 129(c) 
(42 U.S.C. 7502. note). 


On July 29.1979. OEPA requested and 
on October 31,1980 U.S. EPA granted an 
extension of the attainment date for the 
ozone and CO standards in the 
Cleveland area until December 31, 1987. 
U.S. EPA conditionally approved the 
1979 plan revisions in separate actions 
on October 31.1980 (45 FR 72122) and on 
June 18.1981 (46 31881). 

In accordance with section 129(c) of 
the Act. on June 9.1982. OEPA 
submitted 1982 SIP revisions which the)* 
believed demonstrated that the CO and 
ozone standards would be attained in 
the Cleveland urban areas by December 
31.1982. Supplemental information was 
submitted on November 9,1982, March 
8,1983, and March 16,1983. 

The June 9,1982 and March 8.1983. 
submittals also requested that the 5-year 
extension for meeting the Ozone and CO 
NAAQS. which U.S. EPA granted on 
October 31,1980. be rescinded for these 
areas. 

On February 3.1983 (48 FR 5118), U.& 
EPA proposed to approve the ozonp and 
CO attainment demonstrations and to 
rescind the request for the 1987 
extensions. U.S. EPA reproposed to 
disapprove the ozone attainment 
demonstration for the Cleveland area on 
July 25. 1984 (49 FR 29973). 

As discussed further below, U.S. EPA 
is today reopening the comment period 
on the February 3.1983. proposal as it 
applies to the Cleveland CO SIP and is 
reproposing to disapprove the CO 
attainment demonstration and the 
State's request to rescind the extension 
for the Cleveland CO demonstration 
area. 

II. Air Monitoring Data 

The demonstration of attainment 
contained in the Cleveland CO SIP was 
based, in part, on a rollback analysis of 
peak CO concentrations for 1979 thru 
1981 at the 8907 Carnegie Avenue 
(Cleveland) monitoring site. The SIP 
demonstrated attainment of the eight- 
hour CO standard (10 milligrams per 
cubic meter) by December 31.1982. 

However, subsequent to the February 
3.1983 notice. U.S. EPA noted that three 
exceedances of the eight-hour CO 
standard had occurred in March 1983. *t 
the 8907 Carnegie Avenue site. Since the 
National Ambient Air Quality Standard 
(NAAQS) is such that only one eight 
hour standard exceedance is allowed *n 
a four quarter period, a violation of the 
eight-hour standard occurred in 1983. 
after the December 31,1982, 
demonstrated attainment deadline. 

On December 5,1983, the OEPA 
forwarded to the U.S. EPA a letter from 
the City of Cleveland explaining that the 
observed CO standard exceedances 
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(with a high concentration of 14.2 mg/m* 
*od a second-high concentration of 11.8 
mg/m") were probably due to a tire fire 
near North Bloomfield. Ohio, 
approximately 38 miles from the 
Give land monitor. The December 5, 

1963 submittal indicated that the tire 
fire was generally upwind of the critical 
monitor on the days of the exceedances. 
Sina* the tire fire was an unusual event, 
the City of Cleveland and OEPA 
recommended that the 1983 standard 
exceedances not be considered in future 
US. EPA rulemaking. On January 9, 

1984 the State forwarded another letter 
from the City of Cleveland giving 
additional data on the tire fire. 

Ui U.S. EPA's Screening Analysis 

U S. EPA has analyzed the possible 
impact of the tire Bre in North 
Bloomfield on CO levels at the 8907 
Carnegie Avenue site. This analysis was 
conducted using the screening model. 
ETUIS. The assumptions made in 
selecting input data for this model are 
summarized in the techni cal s upport 
document The use of the PTD1S model 
indicated that the CO concentration that 
may fou expected to be caused by the 
North Bloomfield Bre at the Carnegie 
Avenue monitoring site ranges from 0 
mg/m a to 0.64 mg/ra*. Comparing the 
peal computed concentration with the 
observed second-high concentration 
(11B mg/m 3 ) in 1983, it can be seen that 
the tire fire contributed little to the 
monitored CO concentrations. The 
maximum computed CO concentration 
h significantly smaller than the 
difference (1.8 mg/m a ) between the 
second high eight-hour 1963 CO 
concentration and the standard. This 
implies (hat the possible peak CO 
contribution from the tire fire was not 
sufficient in magnitude to have caused 
the observed CO standard violation. 

Therefore, the screening model, which 
provides a conservative concentration 
estimate, shows that the tire fire is not 
the dominant source of the observed CO 
standard exceedances. Although the tire 
fir* and the observed exceedances 
tarred during the same 3-day period. 
U-S. EPA cannot, given the results of the 
podding analysis, approve the CO SIP 
-or the Cleveland area. 

^opened Action 

Since a CO standard violation has 
occurred at a Cleveland site in 1983, US, 
has concluded that the attainment 
demonstration submitted by OEPA on 
June 9,1982 (and amended on November 
9 1983. March 8.1983. and March 16, 

19 &3| does not support the States 
contention that the area attained the CO 


standard by December 31.1982. 
Therefore. U.S. EPA is ^proposing to 
disapprove the State's CO 
demonstration of attainment for the 
Cleveland urban area (Cuyahoga 
County). In addition. U.S. EPA is 
proposing to disapprove the State's 
request to rescind the 5-year extension 
for meeting the CO NAAQS in this area. 
As a result of this disapproval, the 
extension of the attainment date for CO 
to 1987. and the requirement for an 
inspection and maintenance program 
will remain in effect for the Cleveland 
urban area. The .cons traction and 
federal funding restrictions authorized 
under section 110(a)(2)(I), 176, and 
316(b) are not applicable to today's 
proposed action. 

However, if U.S. EPA takes final 
action disapproving the State's 
demonstration that the Cleveland area 
attained the CO standard by December 
31.1982, as proposed today, the State 
must promptly provide a SIP that 
demonstrates attainment as 
expeditiously as practicable but not 
later than December 31.1987. The 
criteria for this SIP submittal is specified 
in the January 22,1981 (46 FR 7182) 
Federal Register. If the State does not 
submit an approvable CO SIP for 
Cleveland. U.S. EPA will propose to 
disapprove the CO SIP for failure to 
meet the requirements of the January 22, 
1981, notice. Final action to disapprove 
the CO SIP for the Cleveland extension 
area would result in a moratorium on 
the construction and modification of 
major CO stationary sources of pollution 
in the area for which the plan is 
disapproved as required by section 
110(aH2Kl) of the Clean Air Act and 40 
CFR 5224 (1981). 

A final disapproval of the SIP revision 
we are calling for today, could also 
result in restrictions on Federal funding 
pursuant to sections 178(a) and 316(b) of 
the Clean Air Act. Under section 176(a), 
U.S. EPA and the Department of 
Transportation must limit funds for air 
quality planning and transportation 
projects in any nonattainment areas 
where transportation control measures 
are necessary for attainment And where 
U.S. EPA finds that a State has not 
submitted or made reasonable efforts to 
submit a plan meeting the requirements 
of section 172. Under section 316(b), the 
Administrator has discretion to limit 
sewage treatment funding in similar 
circumstances. 

The Regulatory Flexibility Act, 5 
U.S.C. 600 et seq.. requires the Agency to 
prepare a regulatory flexibility analysis 
assessing the impact of any proposed or 


final rule on small entities. Under 5 
U.S.C. 805(b), this requirement may be 
waived if the Agency certifies that the 
rule will not have a significant economic 
effect on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and governmental entities 
with Jurisdiction over population of less 
than 50.000. Because there arc no 
construction nor federal funding 
restrictions associated with today's 
proposal, this action will not have a 
significant economic impact on a 
substantial number of small entities. 

Under Executive Order 12291, today's 
action is not "Major". It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to US. EPA, and 
any U.S. EPA response, are available for 
public inspection at the US EPA Region 
V office listed above. 

(Sec 110 of the Clean Air Act. as amended 
(42 U.S.G 7410)) 

Dated: Srplembpr 7. 1984. 

VakUi V. Adamkus, 

Regional A dm in is tra tor. 

|FR Doc. 85-5975 Filed 3-12-65; 645 araj 
BILLING COOC IMO-UMI 


40 CFR Part 180 

IOPP-300119; FRL-2794-2] 

DDT and IDE; Proposed Revocation of 
Tolerances 

agency: Environmental Protection 
Agency (EPA). 
action: P oposed rule. 

summary: This document (1) proposes 
the revocation of tolerances for residues 
of the insecticide DDT (a mixture of 
1,l,1-lrichloro-22- 
bis(p-chlorophenyl)elhane and 
1,1,1 - tridi!oro-2-(o-chIoropheny l)-2- 
(p-)chlorophenyl)ethane) and its 
degradation products. TDE [or DDD (1,1* 
dichloro-2,2- 

bis(p-chlorophenyl)ethane) and 
DDF. (1,l-dichloro-2.2-bis(p- 
chlorophenyllethylenej: (2) proposes the 
revocation of tolerances established 
specifically for the residues of TDE; (3) 
lists the action levels which EPA intends 
to recommend to the Food and Drug 
Administration (FDA) and the U.S. 
Department of Agriculture (USDA) to 
replace the tolerances once the rule 
revoking the tolerances is final; and (4) 
lists EPA's recommendations to FDA 
and USDA regarding action levels to be 
set to replace existing action levels for 
food and feed commodities for which no 
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tolerances were established. This 
proposed regulatory action was initiated 
by the Environmental Protection 
Agency. 

date? Written comments, identified by 
the document control number (OPP- 
300119]. must be received on or before 
May 13.1985. 

address: By mail, submit comments to: 
Information Services Section. Program 
Management and Support Division 
(TS-757C). Office of Pesticide 
Programs, Environmental Protection 
• Agency. 401 M St.. SW.. Washington. 
D.C. 20460. 

in person, deliver comments to: Rm. 236, 
CM £2,1921 Jefferson Davis Highway, 
Arlington, VA. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as "Confidential 
Business Information" (CB1). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the co/nment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 236 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT. 

By mail: 

Patricia Critchlow. Registration Division 
(TS-767C), Environmental Protection 
Agency, 401 M St.. SW., Washington. 
D.C 20460. 

Office locution and telephone number 
Rm. 716, CM #2,1921 Jefferson Davis 
Highway. Arlington, VA, (703-557- 
7700). 

SUPPLEMENTARY INFORMATION: EPA 

issued a cancellation notice for most 
registered uses of DDT and TOE in PR 
Notices 71-1, 71-3. and 71-5, dated 
Jonuary 15, March 12. and March 18. 
1971, respectively. Following an 
administrative hearing, the cancellation 
action was affirmed in the Opinion and 
Order of the Administrator published in 
the Federal Register of July 7.1972 (37 
FR 13369). The following uses were 
excluded from the cancellation action: 
use by the Public Health Service and 
other health service officials for control 
of vector diseases: use by USDA or the 
military for health quarantine; use in 
drugs for controlling body lice 
(dispensed only by a physician); and use 


in the formulation for prescription drugs 
for controlling body lice. 

Elsewhere in this issue of the Federal 
Register, the Agency has issued a 
related proposed regulatory action 
(OPP-30012Q) which-would revoke food 
additive regulations in processed food 
or feed commodities under 21 CFR Parts 
193 and 561. 

The Opinion of the Administrator 
outlined the factual findings concerning 
the chemical properties, the activity in 
the food chain and the impact on 
organisms, and the toxicological effects 
of DDT. including the following: 

1. DDT can persist in soils and aquatic 
ecosystems for many years. Because of 
its persistence. DDT is subject to 
transport from sites of application by 
drift during aerial application, by 
vaporization from crops and soils, or by 
attachment to eroding soil particles. 

2. DDT is a contaminant of 
freshwaters. estuaries and the open 
ocean; it is difficult or impossible to 
prevent DDT from reaching aquatic 
areas and topography nonadjacent to 
and remote from the site of application. 

3. DDT can be concentrated in all 
terrestrial or aquatic animal organisms 
and can be transferred through food 
webs; the accumulation in the food 
chain and crop residues results in 
human exposure. 

4. DDT can have lethal or sublethal 
effects on fish, birds, many beneficial 
agricultural insects, and useful aquatic 
freshwater invertebrates, including 
arthropods and mollusks. 

5. DDT is a potential human 
carcinogen, based on experiments with 
laboratory animals. 

The ultimate findings were that DDT 
presents a risk to the environment, a 
carcinogenic risk to man, and other 
unknown and unquantifiable risks to 
man and lower organisms. 

The tolerances established for the 
residues of DDT and TOE were not 
revoked concurrently with the • 
cancellation of the pesticide 
registrations because of the pesticides' 
slow rate of degradation and their 
persistence in the environment. To 
handle the issue of persistent chemicals, 
the Agency developed the "Policy 
Statement on Revocation of Tolerances 
For Cancelled Pesticides" published in 
the Federal Register of September 29. 
1982 (47 FR 42956). This policy 
statement, which was a joint agreement 
among the EPA, USDA. and the FDA. 
discussed the mechanism to be used 
when replacing formal tolerances for 
persistent pesticides with action levels. 
These action levels would cover 
unavoidable residues occurring in the 
U S. food supply as a result of 


environmental contamination from past 
legal usage of the pesticides. The policy 
statement detailed the factors that EPA 
would consider when setting 
appropriate action levels. These same 
factors would be used to lower the 
action levels as subsequent surveillance 
data, reviewed periodically, indicated 
that the residue levels found in the 
environment had dissipated further. 

Based on the above facts and the 
guidance provided in the policy 
statement, the Agency now proposes to 
revoke all existing tolerances in 40 CFR 
180.147 and 180.147b for the residues of 
DDT and its degradation products, TDF. 
and DDE. and to delete the related 
i 160.147a which discusses residues in 
corn feed products. The Agency also 
proposes to revoke all existing 
tolerances in 40 CFR 180.187 established 
specifically for TOE. In addition, 

5 180.138 will be revised to delete the 
entry for 3.5 ppm combined residues of 
DDT and toxaphene in or on soybeans 
the toxaphene tolerance on soybeans 
will not be changed since $ 180.138 alsu 
includes a separate entry for 2 ppm 
toxaphene in or on soybeans. 

The Agency has reviewed 
surveillance data from the FDA and th* 
USDA and proposes that these 
tolerances be replaced with action 
levels which are based on residues 
occurring In the environment. The 
Agency will also recommend replacing 
existing action levels with revised 
action levels which, where appropriate, 
are lower. 

The following action levels for the 
sum of DDT. TOE. and DDE residues 
expressed in parts per million (ppm), 
will be recommended to FDA and USDA 
to replace existing tolerances for 
residues of DDT, DDTs degradation 
products, and TOE: 


Table v—Recommended Action Ievei ^ 
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Table i —Recommended action Levels— 
Continued 
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The following action levels for the 
“an of DDT. TDE, and DDE residues, 
^pressed in parts per million (ppm), 
be recommended to FDA and USDA 
,0 replace existing action levels for 
residues of DDT. DDTs degradation 
products, and TDE: 


Table 2 —Reduced action levels 



The following existing action levels 
for the sum of DDT. TDE, and DDE 
residues will be recommended to FDA 
and USDA to be retained at the current 
levels. 


Table 3.—Action Levels To Remain in 
Effect 



Whenever possible and practical, the 
recommended action levels were 
harmonized with Codex limits set by the 
Codex Alimentarius Commission of the 
WHO/FAO Food Standards Program. 
Recommended levels in meat. milk, and 
eggs are equivalent to the Codex limits 
(after expressing the latter limit for milk 
on a fat basis). The recommended levels 
in small grains, based on U.S. 
monitoring data, are somewhat higher 
than the comparable Codex limit in 
cereal grains. The recommended levels 
in fruits and vegetables are consistently 
tower than the Codex Limits, which are 
temporary limits pending availability of 
current monitoring data. The U.S. 
monitoring data used to determine the 
recommended action levels are 
considered to reflect the current residue 
situation in this country accurately. 
Future reassessments of both the U.S. 
action levels and the Codex limits, 
utilizing updated monitoring data, is 
likely to result in greater harmonization. 

Any person who has registered or 
submitted an application under the 
Federal Insecticide. Fungicide, and 
Rodenticide Act, as amended, for the 


registration of a pesticide which 
contains DDT or TDE may request 
within 30 days after publication of this 
document in the Federal Register that 
this proposal to revoke the DDT and 
TDE tolerances be referred to an 
advisory committee in accordance with 
section 408(e) of the Federal Food, Drug, 
and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposal to revoke all tolerances for 
residues of DDT and its degradation 
products TDE and DDE listed In 40 CFR 
180.147 and 180.147b. all tolerances 
established specifically for residues of 
TDE listed in 40 CFR 180.187. the 
tolerance for combined residues of 
toxaphene and DDT in or on soybeans 
listed in $ 180.138, and to delete the 
related DDT S 180.147a. Comments must 
bear a notation indicating the document 
control number. [OPP-300119). Three 
copies of the comments should be 
submitted to facilitate the work of the 
Agency and of others interested in 
reviewing the comments. All written 
comments filed pursuant to this notice 
will be available for public inspection in 
Rm. 238. CM #2. 1921 {efferson Davis 
Highway. Arlington, VA, between 8 a.m. 
and 4 p.m., Monday through Friday, 
except legal holidays. 

In order to statisfy requirements for 
analysis as specified by Executive Order 
12291. and the Regulatory Flexibility 
Act, the Agency has analyzed the costs 
and benefits of this proposal. This 
analysis is available for public 
inspection in Rm. 238, at the address 
given above. 

Executive Order 12291 

Under Executive Order 12291, the 
Agency must determine whether a 
proposed regulatory action is "Major** 
and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed regulatory action is 
not a major regulatory action, i.e.. it will 
not have an annual effect on the 
economy of $100 million, will not cause 
a major increase in prices, and will not 
have a significant adverse effect on 
competition or the ability of U.S. 
enterprises to compete with foreign 
enterprises. Revocation of the tolerances 
for DDT and TDE should aid U.S. 
enterprises by eliminating any unfair 
advantage that foreign enterprises may 
have gained through the continuance of 
these tolerances. 

This proposed regulatory action has 
been submitted to the Office of 
Management and Budget as required by 
E.0.12291. 
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Regulatory Flexibility Act 

This proposed regulatory action has 
been reviewed under the Regulatory 
Flexibility Act of 1980 (Pub. L 96-354; 94 
Slat 1154. 5 U.S.C. 601 et seq .) and it has 
been determined that it will not have a 
significant economic impact on a 
substantial number of small businesses, 
small governments, or small 
organizations. 

As this regulatory action is intended 
to prevent the sale of foodstuffs 
primarily where the subject pesticide 
has been used in an unregistered or 
illegal manner, it is anticipated that little 
or no economic impact would occur at 
any level of business enterprises. 

Accordingly, I certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

(Sec. 408(c) and (m) of the Federal Fond. 

Drug. and Cosmetic Act 121 U.S C 346(e) and 
(m))) 

list of Subjects in 40 CFR Part 160 

Administrative practice and 
procedure, Agricultural commodities. 
Pesticides and pests. 

Doted February 2ft. 1985. 

| A. Moon*. 

Assistant Administrator far Pesticides and 
Toxic Substances. 

PART 160—(AMENDED) 

Therefore, it is proposed that 40 CFR 
Part 180 be amended as follows: 

1. In } 180.138 by removing the entry 
at *‘3.5 ppm for soybeans (dry formr to 
read as follows: 

1 1B0.138 Toxaphene; tolerance for # 
residues. 

• •tit 

3.5 parts per million combined 
residues of DDT and toxaphene in or on 
soybeans (dry form), of which residues 
of DDT shall not exceed 1.5 parts per 
million and toxaphene shall not exceed 

2 parts per million. (Removed) 

• • • • • 

K 180.147, 160.14fa, ISO. 1470, ISO 187 
(Removed) 

. 2. By removing H 180 147,160.147a, 
180.147b. and 180.187. 

(FR Doc. 85-5004 Filed 3-12-65; 845 tm) 

SIUJMG COOC SMe-40-tf 


40 CFR Part 180 

IOPP-300121; FRL-27S3-S) 

Aldrin and Dieldrin; Proposed 
Revocation of Tolerances 

agency: Environmental Protection 
Agency (EPA). 


action: Proposed rule. 

summary: This document (1) proposes 
the revocation of tolerances for residues 
of the insecticide aldrin and its 
epoxidation product dieldrin, resulting 
from application of aldrin; (2J proposes 
the revocation of tolerances established 
specifically for the residues of dieldrin; 
(3) lists the action levels which EPA 
intends to recommend to the Food and 
Drug Administration (FDA) and the U.S. 
Department of Agriculture (USDA) to 
replace the tolerances once the rule 
revoking the tolerances is final: and (4) 
lists EPA’s recommendations to FDA 
and USDA regarding action levels to be 
set to replace existing action levels for 
food and feed commodities for which no 
tolerances were established. This 
proposed regulatory action was initiated 
by the Environmental Protection Agency 
to remove tolerance regulations on the 
pesticides for which registered uses 
have been cancelled. 
date: Written comments, identified by 
the document control number (OPP- 
300121), must be received on or before 
May 13.1985. 
address: 

By mail submit comments to: 
Information Services Section. Program 
Management and Support T)i vision 
(TS-757C). Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, 
D C. 20460 

In person, deliver comments to: Rm. 230. 
CM #2.1921 Jefferson Davis Highway, 
Arlington, VA 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as “Confidential 
Business Information’* (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 238 at the address 
given above, from 8 a m. to 4 pjn., 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mall: Patricia Critchlow, Registration 
Division (TS-707C), Environmental 
Protection Agency, 401 M St., SW., 
Washington. D.C. 20460. 

Office location and telephone number 
Rm. 718, CM #2,1921 Jefferson Davis 
Highway, Arlington, VA, [703-557- 
7700) 


SUPPLEMENTARY INFORMATION: On 

March 18,1971. EPA issued PR Notice 
71-4 which initiated cancellation 
proceedings for aldrin and dieldrin. 
These cancellation proceedings >ver«* 
interrupted by the commencement of 
suspension proceedings following the 
issuance of a suspension notice on 
August 2.1974. published in the Federal 
Register of October 18.1974 (39 FR 
37246). The Administrative Law Judge 
(ALJ) issued his decision in the 
suspension proceeding on September 20 . 

1974. published in the Federal Register 
of October 18.1974 (39 FR 37249); the 
Administrator's final decision on the 
suspension action was issued on 
October 1.1974, published in the Federal 
Register of October 18. 1974 (39 FK 
37265). The ALfs accelerated decision 
on cancellation was issued on May 27. 

1975. and the order of the Administrate* 
declining review of the ALJ’s 
accelerated decision was issued on |uiy 
2,1975. 

In the notice of intent to suspend 
registrations of aldrin and dieldrin. 
published in the Federal Register of 
October 18.1974 (39 FR 37248). the 
Agency found that: 

1. Virtually every individual in the 
United States had dieldrin stored In the 
body. 

2. Tim available evidence indicatra 
that dieldrin definitely caused 
significant increases of tumors in two 
and probably three different strains ol 
mice tested. (In the opinion of the 
Administrator, published in the Federal 
Register of October 18,1974 (39 FR 
37285), the Agency concluded that there 
was no dispute that aldrin and dieldrin 
significantly increase the incidence of 
liver tumors in five different strains of 
mice.) 

3. There was positive evidence of 
increased tumor incidence when 
dieldrin was fed in low doses to two 
different strains of rat. 

4. Aldrin and dieldrin cause birth 
defects in hamsters and mice; low levels 
of dieldrin cause adverse effects on 
learning capabilities in monkeys. 

5. Dieldrin causes adverse 
reproductive effects In male and female 
dogs and mice. 

6. Evidence showed that the use of 
dieldrin posed a danger to endanger*^ 
species such as the bald eagle. 

The tolerances established for the 
residues of aldrin and dieldrin were not 
revoked concurrently with the 
cancellation of the pesticide 
registrations because of the pesticides* 
slow rate of degradation and their 
persistence in the environment. Existing 
action levels were set previously by th* 
FDA to cover unavoidable residues of 
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these pesticides occurring in food and 
feed ummodities that had no 
established tolerances for these 

pesticide** 

To handle the issue of persistent 
chemicals* the EPA developed the 
“Policy Statement on Revocation of 
Tolerances For Cancelled Pesticides", 
published in the Federal Register of 
September 29.1982 (47 FR 42956). This 
policy statement, which was a joint 
agreement among the EPA. USDA and 
the FDA. discussed the mechanism to be 
used when replacing formal tolerances 
for persistent pesticides with action 
levels. These action levels would cover 
unavoidable residues occurring in the 
US. food supply as a result of 
environmental contamination from past 
legal usage of the pesticides. The policy 
statement detailed the factors which 
EPA would consider when setting 
appropriate action levels. These same 
factors would be used to lower the 
action levels as subsequent surveillance 
data reviewed periodically, indicated 
that the residue levels found in the 
environment had dissipated further. 

Based on the above facts and the 
guidance provided in the policy 
statement, the Agency now proposes to 
revoke all existing tolerances in 40 CFR 
180.125 for the residues of aldrin and its 
epoxidation product dieldrin, resulting 
from application of aldrin, and to revoke 
all existing tolerances in 40 CFR 180.137 
established specifically for dieldrin. 

The Agency has reviewed 
surveillance data from the FDA and the 
USDA and proposes that these 
tolerances be replaced with action 
levels which are based on residues 
occurring in the environment. The 
Agency will also recommend replacing 
existing action levels with revised 
action levels which, where appropriate, 
are lower. 

The following action levels for the 
sum of aldrin and dieldrin residues, 
expressed in parts per million (ppm), 
will be recommended to FDA and USDA 
to replace existing tolerances for 
residues of aldrin and dieldrin: 


Table i —Recommended Action Levels 
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The following action level will be 
recommended to FDA and USDA to 
replace the existing action level for 
residues of aldrin and dieldrin in 
melons. 


Table 2.—Reduced Action Level 
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The following existing action levels 
for residues of aldrin and dieldrin will 
be recommended to FDA and USDA to 
be retained at the current levels. 
Commodities affected, and listed below, 
include processed food and feed 
commodities as well as raw agricultural 
commodities. There are no established 
food additive tolerances in 21 CFR Part 
193 or 561 for residues of aldrin or 
dieldrin which would be subject to 
revocation under section 409(h) of the 
Federal Food. Drug, and Cosmetic Act; 
therefore, a separate Federal Register 
notice addressing food additive 
tolerances or replacement action levels 
will not be published* 


Table 3.—Action Levels To Remain in 
Effect 
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Whenever possible and practical, the 
recommended action levels were 
harmonized with Codex limits set by the 
Codex Alimentarius Commission of the 
WHO/FAO Food Standards Program. A 
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number of the recommended action 
levels for various vegetables (carrots, 
cereal grains (except rice in the husk), 
cucumbers, horseradish, onions, 
parsnips, potatoes, radishes, and rice in 
the husk) are identical to the Codex 
limits. For compatability with Codex 
levels in cereal grains, the recommended 
action levels in individual grains are 
lower in some cases than the level used 
as an FDA Criterion for Recommending 
Legal Action to the Division of 
Regulatory Guidance. 

Whereas there is a single Codex limit 
of (X05 ppm on fruit as a crop category, 
the recommended action levels in 
various individual fruit cropshavc been 
determined by analyzing available 
monitoring data in terms of crop groups 
in order to give a more accurate 
indication of appropriate residue levels. 
However, the action levels for both 
fruits and vegetables are being 
recommended in terms of individual 
corps rather than in terms of crop groups 
in order to preclude inadvertently 
establishing action levels for previously 
uncleared commodities. 

The available monitoring data show 
the need for a 0.1 ppm action level for 
root crops, in some instances this level 
is higher than the established zero-level 
tolerance; however, the setting of the 
action level at a finite number will in no 
way increase thedietary exposure from 
environmental contamination. 
Recommended levels in meat milk, and 
eggs are significantly different from the 
Codex limits. However, future 
reassessments of both the various U.S. 
action levels and the various Codex 
limits, utilizing updated monitoring data, 
is Ukely to result in greater 
harmonization between the two limits. 

Any person who has registered or 
submitted an application under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act. as amended, for the 
registration of a pesticide which 
contains aldrinor dieldrinmay request 
within 30 days after publication of this 
document in the Federal Register that 
this proposul to revoke the aldrin and 
dieldrin tolerances be referred to an 
advisory committee in accordance with 
section 408(e) of the Federal Food. Drug, 
and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposal to revoke all tolerances for 
residues of aldrin and its epoxidation 
product dieldrin listed In 40 CFR 180.135 
and all tolerances established 
specifically for residues of dieldrin 
listed in 40 CFR 180.137. Comments must 
bear a notation indicating the document 


control number (OPP-400121J. Three 
copies of the comments should be 
submitted to facilitate the work of the 
Agency and of others interested in 
reviewing the comments. All written 
comments filed pursuant to this notice 
wili be available for public inspection in 
Rm. 236, CM #2,1921 Jefferson Davis 
Highway. Arlington. VA. between 8 a.m. 
and 4 p.nu Monday through Friday, 
except legal holidays. 

In order to satisfy requirements for 
analysis as specified by Executive Order 
12291. and the Regulatory Flexibility 
Act. the Agency has analyzed the costs 
and benefits of this proposal. This 
analysis is available for public 
inspection in Rm. 230. at the address 
given above. 

Executive Order 12291 

Under Executive order 12291. the 
Agency must determine whether a 
proposed regulatory action is “Major" 
and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed regulatory action is 
not a major regulatory action, Le.. it will 
not have an annual effect on the 
economy of $100 million, will not cause 
a major increase in prices, and will not 
have a signifeant adverse effect on 
competition or the ability of U.S. 
enterprises to compete with foreign 
enterprises. Revocation of the tolerances 
for aldrin and dieldrin should aid U.S. 
enterprises by eliminating any unfair 
advantage that foreign enterprises may 
have gained through the continuance of 
these tolerances. 

This proposed regulatory action has 
been submitted to the Office of 
Management and Budget as required by 
E.O12291. 

Regulatory Flexibility Act 

This proposed regulatory action has 
been reviewed under the Regulatory 
Flexibility Act of 1980 (Pub. L 96-354; 94 
Slat. 1164. 5 U.S.C. 601 et seq.) and it has 
been determined that it wili not have o 
significant economic impact on a 
substantial number of small businesses, 
small governments, or small 
organizations. 

As this regulatory action is intended 
to prevent the sale of foodstuffs 
primarily where the subject pesticide 
has been used in an unregistered or 
illegal manner, it is anticipated ittat little 
or no economic impact would occur at 
any level of business enterprises. 

Accordingly I certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatoy Flexibility Act. 


(Sec. 406 (e) end (m) of the Federal Food. 
Drug, and Cosmetic Act (21 U.S.C. 346 (e) and 

M)) 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated February 2& 1985. 

| .A. Moors, 

Assistant Administrator for Pesticide* and 
Toxic Substances. 

PART 180— (AMENDED J 

55 180.135,180.137 iRemoved) 

Therefore, it is proposed that 40 CFR 
Part 180 be amended by removing 
55 180.135 and 180.137. 

|FR Doc. 85-6706 Filed 3-12-85. 8:45 am] 

BILLING COOS 6SM-50S 


40 CFR Part 180 

(OPP-300115; FRL-2793-6J 

Terpene Potychlorinates; Proposed 
Revocation of Tolerance 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes the 
revocation of the tolerance for residues 
of the insecticide terpene 
polychlorinates in or on cottonseed. This 
proposed regulatory action was initiated 
by the Environmental Protection Agency 
to remove a tolerance regulation on the 
pesticide for which registered uses have 
beep cancelled 

date: Written comments, identified by 
the document control number (OPP- 
300115]. must be received on or before 
May 13,1965. 

address: 

By mail, submit comments to: 
Information Services Section, Program 
Management and Support Division 
(TS-757C), Office of Pesticide 
Programs. Environmental Protection 
Agency. 401 M St. SW„ Washington 
DC 20460. . 

In person, deliver comments to: Rm. 236. 
CM #2,1921 Jefferson Davis Highway 
Arlington. VA. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as “Confidential 
Business Information" (CBI). 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that dops not 
contain CBI must be submitted for 
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inclusion in the public record. 

Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 236 at the address 
given above, from 8 a m. to 4 p.ro.. 

Monday through Friday, except legal 
holidays. 

FOfl FURTHER INFORMATION CONTACT: 

By mail: Patricia Critchlow. Registration 
Division (TS-767C), Environmental 
Protection Agency. 401 M St. SW.. 
Washington. DC 20400. 

Office location and telephone number: 
Rm. 718. CM #2, 1921 Jefferson Davis 
Highway, Arlington VA. (703-557- 
7700 ). 

SUPPLEMENTARY INFORMATION: EPA 

issued a notice, published in in the 
Federal Register of June 28,1970 (41 FR 
28607 ), of its intention to cancel the 
registration of all products containing 
the active ingredient terpene 
polychlorinates (also known as 
Strobane). No federally registered 
pesticide manufacturer had reported the 
production of any terpene 
polyc blorinates-containing products 
since 1974. In addition, the Tenneco 
Chemical Company, which formerly 
produced the active ingredient, had 
voluntarily withdrawn its registration. 

As of March 1976, it was determined 
that there were no holdover stocks of 
the on formula ted product. 

In the |une 28.1976, Federal Register 
publication of the Agency’s notice of 
intent to cancel the registrations of this 
chemical, it was indicated thot the 
Agency had endeavored to discuss the 
cancellation action with representatives 
of the various registrants and had been 
able to contact all but three of them. All 
of those with whom the cancellation 
action was discussed indicated their 
concurrence with the Intended 
cancellation. 

The cancellations were effective 
August 2, 1976. However, since the 
Agency determined that some existing 
stocks of the affected products might be 
in commerce at the time of the 
cancellation action, the sale and use of 
ttsh products were allowed to legally 
continue until December 31.1976. 

There was only one tolerance for 
f^sjdues of terpene polychlorinates at 
the time the registrations were 
cancelled. 5 parts per million (ppm) in or 
j® cottonseed. There are no action 
•Pvels currently in effect for residues of 
t' h chemical in any commodity. 

The Agency now proposes to revoke 


the existing tolerance in 40 CFR 180.164 
for the residues of terpene 
polychlorinates in or on cottonseed. 

Since strobane is only moderately 
persistent and its uses were cancelled 
over 9 years ago and no findings of 
residues have been reported in food 
samples monitored during the 7 years of 
monitoring (1977-1963), EPA does not 
anticipate residue problems due to 
environmental contamination. 
Consequently, no action level is needed 
to replace the established tolerance 
upon its revocation. 

Any person who has registered or 
submitted an application under the 
Federal Insecticide. Fungicide, and 
Rodentidde Act, as amended, for 
registration of a pesticide which 
contains terpene polychlorinates may 
request within 30 days after publication 
of this document in the Federal 
Register that this proposal to revoke 
the terpene polychlorinates tolerance be 
referred to an advisory committee in 
accordance with section 408(e) of the 
Federal Food. Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposal to revoke the tolerance for 
residues of terpene polychlorinates 
listed in 40 CFR 180.164. Comments must 
bear a notation indicating the document 
control number [OPP-300115J. Three 
copies of the comments should be 
submitted to facilitate the work of the 
Agency and of others interested in 
reviewing the comments. All written 
comments Hied pursuant to this notice 
will be availabale for public inspection 
in Rm. 236. CM #2,1921 Jefferson Davis 
Highway. Arlington. VA, between 8 a.m. 
and 4 p.m., Monday through Friday, 
except legal holidays. 

In order to satisfy requirements for 
analysis as specified by Executive Order 
12291 and the Regulatory Flexibility Act. 
the Agency has analyzed the costs and 
benefits of this proposal. This analysis 
is availabale for public inspection in 
Rm. 236. at the address given above. 

Executive Order 12291 

Under Executive Order 12291. the 
Agency must determine whether a 
proposed regulatory action is "Major" 
and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed regulatory action is 
not a major regulatory action, i.e„ it will 
not have an annual effect on the 
economy of at least $100 million, w ill 
not cause a major increase in prices, and 
will not have a significant adverse effect 
on competition or the ability of U.S. 


enterprises to compete with foreign 
enterprises. Revocation of the tolerance 
for terpene polychlorinates should aid 
U.S. enterprises by eliminating any 
unfair advantage that foreign enterprises 
may have gained through the 
continuance of the tolerance. 

This proposed regulatory action has 
been submitted to the Office of 
Management and Budget as required by 
EO. 12291. 

Regulatory Flexibility Act 

This proposed regulatory action has 
been reviewed under the Regulatory 
Flexibility Act of 1980 (Pub. L 96-354; 94 
Stat. 1164, 5 U.S.C. 601 et seq .) and it has 
been determined thot it will not have a 
significant economic impact on a 
substantia] number of small businesses, 
small governments, or small 
organizations. 

As this regulatory action is intended to 
prevent the sale of foodstuffs primarily 
where the subject pesticide has been 
used in an unregistered or illegal 
manner, it is anticipated that little or no 
economic impact would occur at any 
level of business enterprises. 

Accordingly. I certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

(Sec. 400 (e) and (m) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S C 340 (e) and 
(m)» 

List of Subjects In 40 CFR Port 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated: February 20.1085. 

J.A. Moore. 

Assistant Administrator for Pesticides and 
Toxic Sulmiattces. 

PART 180—(AMENDED) 

$180,164 (Removed 1 

Therefore, it is proposed that 40 CFR 
Part 180 be amended by removing 
$ 180164. 

[FR Doc 85-5700 Filed 3-12-85; 8:45 am] 

BILLING COO£ CMO-ttMi 


40 CFR Part 180 
IOPP-300117 FRL-2794-4 J 

1,2-Dtbromo-3-Chioropropane; 
Proposed Revocation ot Tolerances 

agency: Environmental Protection 
Agency (EPA). 
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action: Proposed rule. 

summary: This document (1) proposes 
revocation of tolerances established for 
residues of inorganic bromides 
(calculated as elemental bromine) in or 
on various raw agricultural commodities 
grown in soil treated with the 
nematocide 1, 2-dibromo-3- 
chloropropane (DBCP); and (2) lists 
EPA’s recommendation to the Food end 
Drug Administration (FDA) regarding 
existing action levels established by 
FDA for residues of DBCP perse in milk 
and in raw agricultural commodities 
other than milk. This proposed 
regulatory action was initiated by the 
Environmental Protection Agency. 
date: Written comments, identified by 
the document control number [OPP- 
300117). must be received on or before 
May 13.1985. 

adoress: By mail, submit comments to: 
Information Services Section, Program 
Management and Support Division (TS- 
757C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington. D.C. 20460. 

In person, deliver comments to: Rm. 236. 
CM #2.1921 Jefferson Davis Highway 
Arlington. VA. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as “Confidential 
Business Information*' (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 236 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Patricia Critchlow, Registration 
Division (TS-767C), Environmental 
Protection Agency, 401 M St.. SW.* 
Washington. DC 20460. 

Office location and telephone number 
Rm. 718. CM #2,1921 Jefferson Davis 
Highway. Arlington, VA. (703-557- 
7700). 

SUPPLEMENTARY INFORMATION: EPA 

issued a notice, published in the Federal 
Register of November 3,1977 (42 FR 
57545). of intent to cancel the uses of 1.2- 
dibromo-3-chloropropane (DBCP) on 19 
food crops. The Agency issued an 
amended notice, published in the 
Federal Register of September 13.1978 
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(43 FR 40911), of intent to cancel, adding 
four crops to the list, for a total of 23 
crops. 

On October 29.1979. the 
Administrator issued a notice of intent 
to cancel all uses of DBCP not 
previously cancelled, published in the 
Federal Register of November 9.1979 (44 
FR 65170). On March 5.1981. the 
Administrator withdrew the notice of 
intent to cancel registrations for use of 
DBCP on pineapple fields in Hawaii, 
published in the Federal Register of 
March 31.1981. (46 FR 19592). Further, 
on March 5,1981, the Administrator 
accepted requests by all registrants of 
DBCPcontaining products for voluntary 
cancellation of all registrations for uses 
other than on pineapples in Hawaii 
published in the Federal Register March 
31,1981 (46 FR 19596). 

On January 2,1985, the Agency 
announced its intent to cancel the 
registrations of pesticide products 
containing DBCP for use as a soil 
fumigant on pineapple fields and to 
allow careful use of the remaining stock 
of DBCP in limited geographic areas 
until December 31.1986, published in the 
Federal Register of January 9.1985 (50 
FR 1122). Tolerances in terms of 
inorganic bromides have now been 
determined to be inappropriate. No 
petition for establishment of a 
replacement tolerance in pineapples In 
terms of residues of DBCP per so has 
been received. Because deductable 
residues of DBCP are not expected in 
pineapples from use of existing stocks of 
the pesticide, the existing tolerance for 
residues of inorganic bromides in 
pineapples is being proposed for 
revocation with the other tolerances. 

One DBCP registrant has very 
recently expressed interest in having the 
existing tolerances in bananas (pulp and 
whole) continued until such time as 
residue data for bananas can be 
generated to support a tolerance for 
residues of DBCP per se in foreign 
bananas intended for export to the U S. 
The Agency has determined that the 
existing tolerances in banana pulp and 
in whole bananas should be revoked: 
residue data to support a tolerance in 
terms of DBCP per se may be submitted 
to the Agency in the form of a petition 
for tolerance abany time. 

The Agency now proposes to revoke 
ad existing tolerances listed in 40 CFR 
180.197 for residues of inorganic 
bromides (calculated 89 Br) in or on raw 
agricultural commodities grown In soil 
treated with the nematocide DBCP. The 
following is a list of the tolerances that 
the Agency proposes to revoke: 
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There are no established tolerances 
for residues of DBCP perse; however 
action levels have been established by 
FDA for residues of DBCP per se in milk 
(fat basis) at 1.5 parts per million (ppm) 
and in raw agricultural commodities 
other than milk at 0.05 ppm. published in 
the Federal Register of June 2 . 1978 (43 
FR 24139). The Agency hereby 
recommends that FDA revoke the 
existing action levels established for 
residues of DBCP perse in milk and m 
raw agricultural commodities other than 
milk. 

DBCP is decomposed in the soil to 
yield inorganic bromide ions. The 
inorganic bromide ion residues in the 
crops are due to absorption of these 
ions, plus those originally present in the 
soil. Trace residues of DBCP perse v\ere 
found in treated crops, according to a 
1978 DBCP Position Document. No 
recent monitoring data are available: 
according to FDA, no samples have 
been analyzed for residues of DBCP in 
recent years. However, since UBCPpef 
se is only moderately persistent in the 
soil, residue problems due to 
environmental contamination with 
DBCP residues (DBCP perse or 
inorganic bromides) are not anticipated 
after all the uses have been cancelled 
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Consequently, no action levels for DBCP 
perse are needed to replace the 
established tolerances for inorganic 
bromides upon their revocation. 

Elsewhere in this issue of the Federal 
Register, the Agency has issued a 
related proposed regulatory action 
[OPP-3001181 which would revoke the 
food additive regulation for residues of 
inorganic bromides, resulting from use 
of DBCP, in or on dehydrated citrus pulp 
under 21 CFR 561.260(c). 

Any person who has registered or 
submitted an application under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act, as amended, for the 
registration of a pesticide which 
contains DBCP may request within 30 
days after publication of this document 
In the Federal Register that this proposal 
to revoke all tolerances listed in 40 CFR 
180 197 for residues of inorganic 
bromides resulting from application of 
BBCP be referred to an advisory 
committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act. 

Interested persons are invited to 
submit-written comments on this 
proposal to revoke tolerances for 
residues of inorganic bromides resulting 
from application of DBCP. Comments 
must bear a notation indicating the 
document control number, [OPP- 
300117] Three copies of the comments 
should be submitted to facilitate the 
*ork of the Agency and of others 
interested in reviewing the comments. 

Ml written comments filed pursuant to 
this notice will be available for public 
inspection in Rm. 236. CM #2,1921 
b’ffrrson Davis Highway, Arlington. VA. 
between 8 a m. and 4 pjn., Monday 
Friday, except legal holidays. 

In order to satisfy requirements tor 
analysis as specified by Executive Order 
12291. and the Regulatory Flexibility 
Act. the Agency has analyzed the costs 
and benefits of this proposal. This 
analysis is available for public 
mspection in Rm. 236, at the address 
pv<»n above. 

Executive Order 12291 

Under Executive Order 12291, the 
Agency must determine whether a 
Proposed regulatory action is “Major*' 

*nd therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
diat this proposed regulatory action is 
p,Qt d major regulatory action, i.e., it will 
not have an annual effect on the 
economy of at least $100 million, will 
not cause a major increase in prices, and 
*111 not have a significant adverse affect 
w competition or the ability of U,S. 
enterprises to compete with foreign 
enterprises. Revocation of the tolerances 


for residues of inorganic bromides 
resulting from application of DBCP 
should aid U.S. enterprises by 
eliminating any unfair advantage that 
foreign enterprises may have gained 
through the continuance of these 
tolerances. 

This proposed regulatory action has 
been submitted to the Office of 
Management and Budget as required by 
E.O.12291. 

Regulatory Flexibility Act 

This proposed regulatory action has 
been reviewed under the Regulatory- 
Flexibility Act of I960 (Pub. L 96-354: 94 
Stat. 1164, 5 U.S.C 601 el set;.) and it has 
been determined that it will not have a 
significant economic impact on a 
substantial number of small businesses, 
small governments, or small 
organizations. 

As this regulatory action is intended 
to prevent the sale of foodstuffs 
primarily where the subject pesticide 
has been used in an unregistered or 
illegal manner, it is anticipated that little 
or no economic impact would occur at 
any level of business enterprises. 

Accordingly. I certify that this 
regulatory action does not require a 
separate regulator^ flexibility analysis 
under the Regulatory Flexibility Act. 

(Sec. 408 (o) and (m) of the Federal Food. 
Drug, and Cosmetic Act (21 U.S.C. 346 («) and 

(m))) 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities, 
Pesticides and pests. 

Dated: February 28.1985. 

|A. Moore. 

Assistant Administrator for Pesticides and 
Toxic Substances* 

PART 180—{AMENDEDI 

§180.197 (Removed] 

Therefore, it is proposed that 40 CFR 
Part 180 be amended by removing 
§ 180.197. 

(FR Doc 85-5897 Filed 3-13-85; *45 am) 

WLUNG COOC IMO-SO-4I 


40 CFR Part 180 

[OPP-300116; FRL-2793-7] 

Schradan; Proposed Revocation of 
Tolerance 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes the 
revocation of the tolerance for residues 


of the insecticide schradan 
(octamethylpyrophosphoramide; OMPA) 
in or on English walnuts. This proposed 
regulatory- action was initiated by the 
Environmental Protection Agency to 
remove a tolerance regulation on the 
pesticides for which registered uses 
have been cancelled. 
date: Written comments, identified by 
the document control number (OPP- 
300116), must be received on or before 
May 13,1985. 

ADDRESS*. 

By mail, submit comments to: 
Information Services Section. Program 
Management and Support Division 
(TS-757C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M. St.. SW„ Washington, 
D C. 20480. 

In person, deliver comments to: Pm. 238. 
CM #2,1921 Jefferson Davis Highway. 
Arlington. VA. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that Information as “Confidential 
Business Information" (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment tbat does not 
contain CBI must be submitted for 
inclusion In the public record 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 236 at the address 
given above, from 8 a m. to 4 p m.. 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: - 

By mail* Patricia Critchlow. 

Registration Division (TS-767C), 
Environmental Protection Agency, 401 
M St., SW., Washington. DC 20460. 
Office location and telephone number. 
Registration Support and Emergency 
Response Branch, Rm. 716, CM #2, 
1921 Jefferson Davis Highway, 
Arlington, VA, (703-557-7700). 
SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of May 28,1976 (41 FR 21859) of 
its intention to cancel the registration of 
all products containing the active 
ingredient 

octamethylpyrophosphoramide (OMPA; 
schradan). 

In the May 28.1976 notice of intent to 
cancel the registrations of schradan, it 
was indicated that the Agency had 
discussed the cancellation action with 
representatives of the only registrants, 
Centerchem. Inc.. New York, NY and 
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Pennwalt Corporation, Philadelphia, PA. 
and that both registrants had concurred 
with the intended cancellation. 

There was only one tolerance for 
residues of schradan at the registrations 
were cancelled for English walnuts. 
Schradan is not registered for use on 
any other crops, nor have any 
permanent tolerances for residues of 
schradan been established other than 
the existing tolerance of 0.75 part per 
million in or on English walnuts. 

The Agency now proposes to revoke 
the existing tolerance in 40 CFR 180.168 
for the residues of schradan in or on 
English walnuts. 

Since schradan is only moderately 
persistent and its uses were cancelled 
more than 8 years ago, there is no 
anticipation of a residue problem due to 
environmental contamination. 
Consequently, no action level is needed 
to replace the established tolerance 
upon its revocation. There arc no action 
levels currently in effect for residues of 
schradan in any commodity. 

Any person who has registered or 
submitted an application under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act. as amended, for the 
registration of a pesticide which 
contains schradan may request within 
30 days after publication of this 
document in the Federal Register that 
this proposal to revoke the schradan 
tolerance in English walnuts be referred 
to an advisory committee in accordance 
with section 406(e) of the Federal Food, 
Drug, and Cosmetic Act 

Interested persons are invited to 
submit written comments on the 
proposal to revoke the tolerance for 
residues of schradan listed in 40 CFR 
180.166. Comments must bear a notation 
indicating the document control 
numbers, (OPP-300118]. Three copies of 
the comments should be submitted to 
facilitate the work of the Agency and of 
others interested in reviewing the 
comments. AH written comments filed 
pursuant to this notice will be available 
for public inspection in Rm. 236, CM #2, 
1921 Jefferson Davis Highway, 

Arlington, VA. between 8 a.m. and 4 
p.m., Monday through Friday, except 
legal holidays. 

In order to satisfy requirements for 
analysis as specified by Executive Order 
12291, and the Regulatory Flexibility 
Act, the Agency has analyzed the costs 
and benefits of this proposal. This 
analysis is available for public 
inspection in Rm. 236, at the address 
given above. 

Executive Order 12291 

Under Executive Order 12291, the 
Agency must determine whether a 
proposed regulatory action is “Major" 


and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed regulatory action is 
not a major regulatory action, i.e., it will 
not have an annual effect on the 
economy of at Iea9t $100 million, will 
not cause a major increase in prices, and 
will not have a significant adverse effect 
on competition or the ability of U.S. 
enterprises to compete with foreign 
enterprises. Revocation of the tolerance 
for schradan in English walnuts should 
aid U.S. enterprises by eliminating any 
unfair advantage that foreign enterprises 
may have gained through the 
continuance of this tolerance. 

This proposed regulatory action has 
been submitted to the Office of 
Management and Budget as required by 
E.0.12291. 

Regulatory Flexibility Act 

This proposed regulatory action has 
been reviewed under the Regulatory 
Flexibility Act of 1980 (Pub. L. 96-354; 94 
Stat 1184. 5 U.S.C. 801 et seq.) and it has 
been determined that it will not have a 
significant economic impact on a 
substantial number of small businesses, 
small governments, or small 
organizations. 

This regulatory action is intended to 
prevent the sale of foodstuffs primarily 
where the subject pesticide has been 
used in an unregistered or illegal 
manner. Since all schradan uses were 
cancelled in 1976, it is anticipated that 
little or no economic impact would occur 
at any level of business enterprises if 
this tolerance were revoked. 

Accordingly. I certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

(Sec. 406 (e) and (m) of the Federal Food, 
Drug, and Cosmetic Act (21 U£.C. 346 (e) and 
(m))) 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated: February 28.1965. 

| A. Moore, 

Assistant Administrator for Pesticides and 
Toxic Substances. 

PART 180—(AMENDED) 

9 180.166 (Removed] 

Therefore, it is proposed that 40 CFR 
Part 180 be amended by removing 
9 180.166. 

|FR Doc. 85-5704 Filed 3-12-65; 8:45 am] 

MLUHO COOC 4540-40-41 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Part 1600 

t 

Planning, Programming, Budgeting: 
Planning Guidance; Availability of Draft 
Supplemental Program Guidance 

agency: Bureau of Land Management. 
Interior. 

action: Notice of availability for public 
review and comment of draft 
supplemental program guidance. 

summary: This notice is to advise the 
public of the availability of planning 
guidance setting forth proposed program 
specific requirements and standards for 
use in resource management planning 
This guidance* when adopted, will 
supplement procedural and plan content 
requirements established in the Bureau 
of Land Management's planning 
regulations (43 CFR Pari 1600) and 
related Manual Sections. The 
supplemental program guidance is being 
developed in two phases. The phase 
presently available for review includes 
the following program activities: Coal 
Fire Management, Fluid Minerals, 
Forestry, Lands, Non-Energy Leasable 
Minerals, Oil Shale, Rangeland 
Resources, Rights-of-Way, Rights-of- 
Way Acquisition, Tar Sand. Wild 
Horses and Burros, and Wildlife. 
date: Comments are due by April 26, 
1985. 

aooress: Copies of the draft 
supplemental program guidance tnsy be 
obtained by writing: Director (202) 
Bureau of Land Management. 1800 C 
Street, NW., Washington, DC 20240 
FOR FURTHER INFORMATION CONTACT: 
Gordon Knight 202-653-8824. 
Christopher Muller 202-653-8830. 

Robert F. Burford. 

Director. 

March 4.1965. 

[FR Doc 85-5959 Filed 3-12-65; B45 am] 

BILLING COOC 4310-44-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 83 

(PR Docket No. 85-8; RM-4779] 

Removal of trie Requirement for 
Reliability Testa of Srilp Radar: 
Correction 

agency: Federal Communications 
Commission. 

action: Proposed rule; correction. 
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summary: This document corrects a 
Notice of proposed Rule Making printed 
in the Federal Register on January 25. 

1985 (50 FR 3576) The Notice incorrectly 
cited the proposed new rule. This 
document is intented to correct the 
Notice so that parties filing comments 
might locate the rule proposed to be 
amended. 

address: Federal Communications 
Commission, Washington. D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Loretta J. Garcia, Private Radio Bureau, 

(202) 632-7175. 

SUPPLEMENTARY INFORMATION: 

Appendix Erratum 

In the matter of amendment of Purl 83 of 
the rules to remove the requirement for 
rrtiibilily tests of ship rbd.tr PR Docket No 
K-* KM-47791 
Released: March 7,1985 

I S3 465 (Corrected) 

On January 18,1985. the Commission 
released a Notice of Proposed Rule 
Making in the above-captioned 
proceeding. On page 3577. the third line 
of footnote 8 refers to 83.403(b)(4). The 
footnote is intended to refer to 
183 465(c)(4). Accordingly, in footnote 6 
w page 3577 a ‘63.465(b)(4)'’ is corrected 
to read J 83.403(c)(4)." 

Federisl Communications Commission, 

William J. Tricarico, 

: Secrrtury. 

H Doc 65-5909 Piled 3-12-85: MS am) 

COOC S712-01-II 


47 CFR Part 97 

l>A Docket No. 85-51; FCC 85-851 

Amendment of the Amateur Radio 
Service Rules To Preclude Certain 
Persons From Participating In TMrd- 
p| rty Communications 

agency: Federal Communications 

Commission. 

action: Notice of proposed rule making. 

Summary: This document proposes to 
a nu»nd the Amateur Radio Serv ice Rules 
*° Prelude a person whose FCC-issucd 
^ateur license has been revoked or 
Upended from participating in third¬ 
ly communications. The proposed 
is necessary to preclude a person 
tom avoiding the effect of the sanction 
‘ license revocation or suspension. The 
jWect of the proposed rule is to assure 
r** unlicensed persons will not be able 
3 third-party communications as a 
mhterfuge to evade the consequences 
siting from license revocation or 
^pension. 


dates: Comments are due by May 14. 
1985. and reply comments are due by 
June 17.1885. 

address: Federal Communications 
Commission, Washington. D.C 20554. 

FOR FURTHER INFORMATION CONTACT: 

Maurice J. DePont. Private Radio 
Bureau. Washington, D.C. 20554. (202) 
832-4964. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 97 

Penalties. Radio. 

Notice of Proposed Rulemaking 

In the matter of amendment of | 97.114 of 
the amateur radio service rules to prohibit 
disqualified persons from participating in 
third-party communications; PR Docket No. 
85-51. 

Adopted: February 22.1985. Released: 
February 28,1985. 

By the Commission. 

1. Notice of Proposed Rule Making in 
the above-captioned matter is hereby 
given. 

Z An amateur station must be under 
the control of a licensed operator at all 
times. However, under conditions 
specified in the rules, a third party (any 
person) is permitted to participate in 
amateur communications provided that 
the first party (control operator) is 
present at the station control point and 
monitors and supervises the 
transmission of the message to the 
receiving station (second party). A third- 
party message may be oral, written, 
keystroked, keyed or photographed. 1 
This rule permits servicemen, disaster 
victims and others to get word to their 
loved ones by way of amateur radio. 
While originally messages were 
transmitted in behalf of such persons 
because the practice originated when 
telegraphy was the sole mode of 
operation, it is now permissible for a 
third party to 9peak into the 
microphone. 

3. In recent months, persons whose 
amateur privileges had been terminated 
for cause by the Commission sought to 
continue their activities by creating 
situations designed to take advantage of 
the third-party rule. Generally, these 
schemes have featured the 
establishment of a station licensed to an 
amateur in good standing on the 
premises of the disqualified person. The 
staff has advised these persons that the 


1 All nmatrur •Utiont muil hnv# t St control 
pfrratof pr*%»nt at tha control point whenever they 
on* In operation, except far certain special types of 
operation (repeater, auxiliary and heaconl which 
may be under automatic control. When under 
automatic control third party participation it 
pm ludad since the control operator is not present 
at the control point. Sec News Release No. 202&. 
October 25.1978 


amateur rules did not permit them to 
participate in amateur communications. 
To allow such participation under the 
circumstances would, in effect, nullify 
the decision which revoked and 
suspended the station and operator 
licenses. Additionally, we believe that 
any amateur who ha9 a license revoked, 
suspended or cancelled, either 
voluntarily oir involuntorily, because of 
rule violations should be precluded from 
participating in any amateur 
communications as a third party until 
the Commission approves such 
participation. We invite comments as to 
whether this approval should be by 
relieensing. by requiring the disqualified 
person to request and be granted written 
permission from the Commission to be a 
third party, or by some other means. The 
third-party rule is a convenience for 
non-amateurl allowing them to have 
non-business messages sent for them 
without charge over amateur radio 
facilities. Former amateurs who have 
had their licenses revoked or suspended 
should not be entitled to this benefit. We 
propose to codify this interpretation into 
the amateur rules to make dear that no 
person against whom such or other FCC 
enforcement sanctions have been 
imposed may participate in amateur 
communications. We also want to 
emphasize that any current licensee 
who knowingly allows a disqualified 
person to participate in third-party 
communications would be subject to 
appropriate sanctions for violating the 
proposed rule. 

4. For purposes of this non-reatricted 
notice and comment rule making 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a Notice of Proposed Rule 
Making until the time a public notice is 
issued stating that a substantive 
disposition of the matter is to be 
considered at a furthcoming meeting. In 
general, an ex parte presentation is any 
written or oral communication (other 
than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commissiun and a Commissioner or a 
member of the Commission's staff which 
addresses the merits of the proceeding. 
Any person who submits a written ex 
parte presentation must serve a copy of 
that presentation on the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previosly-filed 
comments in the proceeding must 
prepare a written summary of that 
presentation: on the day of the oral 
presentation, that written summary must 
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be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation must also state by 
docket number the proceeding to which 
it relates. See generally. § 1.1231 of the 
Commission's Rules, 47 CFR 1.1231. A 
summary of the Commission's 
procedures governing ex parte contacts 
in informal rule makings is available 
from the Commission's Consumer 
Assistance Office. FCC, Washington. 
D.C. 20554. (202) 632-7000. 

5. Authority for issuance of this Notice 
is contained in Sections 4(i) and 303(r) of 
the Communications Act of 1934. as 
amended, 47 U.S.C. 154(f) and 303(r). 
Pursuant to applicable procedures set 
forth in § 1.415,47 CFR 1.1415. of the 
Commission's Rules, interested persons 
may file comments on or before May 14. 
1985, and reply comments on or before 
June 17,1985. All relevant and timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. In reaching its 
decision, the Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file, 
and provided that the fact of the 
Commission's reliance on such 
information is noted in the Report and 
Order. 

0. In accordance with $ 1.419 of the 
Commission's Rules, 47 CFR 1.419. 
formal participants must file an original 
and five copies of their comments and 
other materials. Participants who wish 
each Commissioner to have a personal 
copy of their comments should file an 
original and eleven copies. Members of 
the general public who wish to express 
their interest by participating informally 
may do so by submitting one copy. All 
comments are given the same 
consideration, regardless of the number 
of copies submitted Each set of 
comments must state on its face the 
proceeding to which it relates (PR 
Docket Number) and should be 
submitted to: Hie Secretary, Federal 
Communications Commission. 
Washington. D.C. 20554. All documents 
will be available for public inspection 
during regular business hours in the 
Commission's Public Reference Room at 
its headquarters in Washington, D.C 

7. In accordance with section 605 of 
the Regulatory Flexibility Act of 1980 (5 
U.S.C. 605), the Commission certifies 
that these rules would not. if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities because these 


entities may not use the Amateur Radio 
Service for commercial 
radiocommunication (see 47 CFR 97.3 
(b)). In addition, the proposed rule 
concerning persons who may not 
participate in third-party 
communications would not in any way 
impact on the manufacturers of amateur 
radio equipment. 

8. It is ordered, that the Secretary 
shall cause a copy of this Notice to be 
served upon the Chief Counsel for 
Advocacy of the Small Business 
Administration and that the Secretary 
shall also cause a copy of this Notice to 
be published in the Federal Register. 

9. For information concerning this 
proceeding, contact Maurice |. DePont, 
Federal Communications Commission, 
Private Radio Bureau, Washington, D.C. 
20554. (202) 632-4964. 

(Secs. 4. 303, 46 Stat. as amended. 1066.1062: 
47 U.S.C. 154. 303) 

Federal Communications Commission. 
William J. Trfcarico, 

Secretary. 

PART 97—(AMENDED] 

Appendix 

Part 97 of Chapter 1 of Title 47 of the 
Code of Federal Regulations would be 
amended, as follows: 

997.79 lAmended! 

1. Section 97.79 would be amended by 
removing paragraph (d) thereof. 

2. Section 97.114 would be revised to 
read as follows: 

9 97.114 Third-party communications. 

(a) The transmission or delivery of the 
following amateur radiocommunications 
is prohibited: 

(1) International third-party traffic 
except with countries which have 
assented thereto; 

(2) Third-party traffic involving 
material compensation either tangible or 
intangible, direct or indirect to a third 
party, a station licensee, a control 
operator, or any other person; 

(3) Except for emergency 
communications as defined in this part 
third-party traffic consisting of business 
communications on behalf of any party. 

(b) The licensee of an amateur radio 
station transmitting third-party 
communication may not permit a third 
party to participate in amateur 
radiocommunications from the station if: 

(1) The control operator is not present 
and is not continuously monitoring and 
supervising the radicocommunications 
to ensure compliance with the rules; 

(2) The third party is a prior FCC 
licensee whose license was revoked; 
suspended for less than the balance of 


the license term; suspended for the 
balance of the license term and 
relicensing has not taken place; 
surrendered for cancellation following 
notice of revocation, suspension or 
monetary forfeiture proceedings; or is 
the subject of an FCC Cease and Desist 
Order which relates to amateur 
operation and which is still in effect 

[FR Doc 8S-5788 Filed 3-12-85 845 am) 

BILLING COOt S7U-01-4C 


DEPARTMENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

49 CFR Parts 172 and 173 

[Docket No. HM-196, Notice No. 95-1) 

Packaging and Placarding 
Requirements for Liquids Toxic by 
Inhalation; Extension of Comment 
Period 

agency: Materials Transportation 
Bureau. Research and Special Programs 
Administration, DOT. 
action: Extension of time to file 
comments on and interpretations of a 
notice of proposed rulemaking. 

summary: On February 7,1985, MTB 
published a Notice of Proposed 
Rulemaking [NPRM: Docket No. HM- 
196. Notice No. 85-1; 50 FR 52701 
proposing special packaging and more 
stringent placarding requirements for 
certain poisonous liquids based on their 
potential inhalation hazards. Three 
petitions have been received citing a 
need for additional time in which to 
evaluate and comment on the propo$ali 
in the Notice and requesting a 60-day 
extension of time for filing comments. 
MTB believes that some extension 
justified and is extending the comment 
period approximately 30 days. 
oate: Comments on Notice No. 65-1 
must be received on or before April 19 
1985. 

address: Address comments to: 
Dockets Branch. Materials 
Transportation Bureau, U.S. Department 
of Transportation. Washington, D.C 
20590. Comments should be submitted i 
possible, in five copies. The Dockets 
Branch is located in Room 8428 of the 
Nassif Building, 400 Seventh Street. SW. 
Washington. D.C. Office hours are 8:30 
a.m. to 5:00 p.m., Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 

Darrell Raines, Standards Division. 
Office of Hazardous Materials 
Regulation, Materials Transportation 
Bureau, Department of Transportation. 
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400 Seventh Street. SW, Washington, 

D C. 20590b (202/428-2075), 

SUPPLEMENTARY INFORMATION: Three 
potential commenters. the Chemical 
Manufacturers Association (CMA), the 
National Agricultural Chemicals 
Association and Hazardous Materials 
Advisory Council, have requested 
additional time to evaluate the 
proposals made in the above-cited 
NPRM. CMA indicated that LCm data 
ire not available for some of the 
materials produced by its members and 
that additional time will be required for 
literature research. MTB agrees that 
wine additional time should be allowed 
for this purpose but recognizes that 
there may be diminishing benefits from 
such efforts if data arc not contained in 
sources that are readily available. 
However. MTB recognizes the 
considerable value of continuing 
literature research if “round-robin’* 
exchanges of data are underway, and it 
is with this optimistic premise in mind 
that the closing date for comments on 
Notice No. 85-1 is extended to April 16, 
1985 . 

MTB inadvertently omitted proposed 
changes to the labeling requirements 


specified in i 172.402 to address highly 
volatile materials that do not fall within 
the definition of a class B poison based 
on inhalation toxicity (§ 173.343). 
Certainly all materials subject to the 
proposed placarding and shipping paper 
requriements should also be subject to 
“POISON” labeling requirements for 
packages; therefore, interested persons 
should consider such a requirement as 
part of the proposal. MTB does not 
believe that many materials would be 
affected by an expanded labeling 
requirement taking into account the two 
other routes of exposure (dermal and 
oral) that would make a material subject 
to the “POISON* labeling requirements. 
An example of a material addressed by 
the NPRN that would not meet the 
definition in S 173.343(a)(2), would be a 
material with an LC*> value of 950 ppm, 
a molecular weight of 92. and a 
saturated vapor concentration of 17,000 
ppm. Its inhalation toxicity according to 
the present regulations would be about 
3.5 mg/1 (greater than 2 mg/l). 

If no toxicity data are available on a 
material that is considered to be a 
possible candidate for being subject to 
the NPRM. it is not necessary to conduct 


all the testing required to determine its 
precise LCw value. In order to 
accomplish the result that is intended by 
the NPRM. the saturated vapor 
concentration of the material at 20*C 
may be divided by 10 and this 
concentration used in the procedure 
described in the inhalation toxicity test 
for class B poisons (5 173.343). If the test 
results are positive under these 
conditions, the liquid is subject to the 
NPRM. This would eliminate the 
necessity for costly determination of 
precise LC*o values. 

For example: If a liquid has a 
saturated vapor concentration of 500 
ppm at 20*C, the concentration used in 
the test described in S 73.343(a)(2) 
would be 50 ppm. 

(49 U.S.C. 1804; 49 CFR 1.53; App. A to Part 1 
and paragraph (a}(4) of App. A to Part 106) 
Issued in Washington. D.C. on March 8. 
1965. 

Alan I. Roberts, 

Associate Director for Hazardous Materials 
Regulation. Materials Transportation Bureau 
(FR Doc. 85-6027 Piled 3-12-85; 8 45 ami 

BILLING COOC OlO-SO-M 
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Notices 


Federal RegUlcr 

VoL 50. No. 49 
Wednesday. March 13. 1965 


This section of the FEDERAL REGISTER 
contains documents otter than rules or 
proposed rules that are applicable to the 
public Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
aothonty. filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section 


ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

Committee on Rulemaking; Public 
Meeting 

Pursuant to the Federal Advisory 
Committee Act (Pub. L 92-463), notice is 
hereby given of meetings of the 
Committee on Rulemaking of the 
Administrative Conference of the United 
States. The Committee will meet on 
Friday, March 22,1985. and again on 
Monday, April 22,1985. Both meetings 
will begin at 2.00 p.m. at the offices of 
Hughes. Hubbard A Reed, 1201 
Pennsylvania Avenue, NW„ Suite 300, 
Washington. D.C. 

The main focus of these meetings will 
be Professor Thomas O. McCarity's 
study of agency implementation of 
regulatory analysis requirements in 
rulemaking. At the March 22 meeting, 
the Committee will consider possible 
recommendations based on a partial 
draft report that has been submitted by 
Professor McGarity. A complete draft 
report is expected prior to the April 22 
meeting. 

Attendance is open to the interested 
public, but limited to the space 
available. Persons wishing to attend 
should notify the contact person at least 
two days prior to the meeting. The 
Committee Chairman, if he deems it 
appropriate, may permit members of the 
public to present oral statements at the 
meeting; any member of the public may 
file a written statement with the 
Committee before, during or after the 
meeting. 

Contact Person: Michael W. Bowers. 
Office of the Chairman, Administrative 
Conference of the United States. 2120 L 
Street, NW.. Suite 500. Washington. D.C. 
20037 (Telephone: 202-254-70651. 


Minutes of the meeting will be available 
on request. 

Richard K. Bars, 

General CouneeL 
March 8.1985. 

|FR Doc. 85-6016 Filed 3-12-65; 645 am| 

BILLING COCC «t 10-61-01 


DEPARTMENT OF AGRICULTURE 

Forms Under Review by Office of 
Management and Budget 

March 8.1965. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form numbers), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report: (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information: (8) 
An indication of whether section 3504(h) 
of Pub. L 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA. OIRM, Room 404-W Admin. 
Bldg., Washington. D.C 20250 (202) 447- 

211 a 

Comments on any of the items listed 
should be submitted directly to: Office 
of Information and Regulatory Affairs. 
Office of Management and Budget. 
Washington. D.C. 20503. ATTN: Desk 
Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
promptly, you should advise the OMB 
Desk Officer of your intent at early as 
possible. 

Extension 

• Agricultural Marketing Service 


Cottonseed Prices 
CN 235 
Weekly 

Small businesses or organizations; 1.800 
responses; 90 hours; not applicable 
under 3504(h) 

Loyd R. Frazier (202) 447-2147 

• Agricultural Stabilization and 
Conservation Service 

Application for Handler to-Handler 
Transfer of Contract Additional 
Peanuts 
CCC-1006 
On occasion 

Businesses or other for-profit; 45.000 
responses; 9.000 hours; not applicable 
under 3504(h) 

Bob Ray (202) 362-9106 

• Agricultural Stabilization and 
Conservation Service 

Estimate of Tobacco Production 
MQ 92 
On occasion 

Individuals or households: Farms; 750 
responses; 417 hours; not applicable 
under 3504(h) 

Jay S. Poole (202) 447-2715 
|ana A. Benoit. 

Departmental Clearance Officer. 

(FR Doc. 85-5947 Filed 3-12-65; 5:45 am| 

S0.UNO COOC >410-61-01 


Animal and Plant Health Inspection 
Service 

(Docket No. 85-016] 

Disqualification Under the Horse 
Protection Act 

agency: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Notice of disqualification. 

summary: This notice is to advise the 
general public and the horse industry of 
an individual who has been disqualified 
under the Horse Protection Acl, for 
specified terms, from showing or 
exhibiting any horse, and from judging 
or managing any horse show, exhibition 
sale, or auction. 

FOR FURTHER INFORMATION CONTACT: 

Dr. M.R. Crane, Chief Staff Veterinarian. 
Interstate Inspection and Compliant e 
Staff. VS. APHIS, USDA. Room 806 
Federal Building, 8505 Belcrest Road 
Hyattsville. MD 20782, 301-438-8281 
SUPPLEMENTAL information: Section 
6(c) of the Horse Protection Act (15 
U.S.C. 1825(c)] provides authority for 
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disqualifying persons from showing or 
exhibiting any horse, and from judging 
cc managing any horse show, exhibition, 
idle, or auction. This document give* 
notice that the following individual has 
been disqualified, for the terra specified, 
from showing or exhibiting any horse, 
and from judging or managing any horse 
ibow. exhibition, sale, or auction: 

Name Truman Volkart 
Address: Hastings. MN 
Disqualification Period: October 1.1984. 
through September 30.1985 

Ary person who knowingly falls to 
obey a disqualification order shall be 
object to a civil penalty of not more 
than $3,000 for each violation. Any horse 
show, exhibition, sale, or auction, or it* 
management, which knowingly allow* 
any disqualified person to judge, 
manage, or participate in a horse show, 
exhibition, sale, or auction in violation 
of a disqualification order shall be 
tubjecl to a civil penalty of not more 
than $3,000 for each violation. 

Djnt' at Washington. D C , this 7th day of 

11*85. 

LR. Hook. 

Acting Deputy Administrator. Veterinary 

Services. 

Ptboc S5-5945 Filed 3-12-85; 8.45 *«m| 

*CJWG COOC *10-14-* 


forest Service 

Apache National Forest Grazing 
Advisory Board; Open Meeting 

The Apache National Forest Grazing 
Advisory Board will meet at 10:30 a.m., 
April 8.1985 at the Alpine Ranger 
Distnc:! Office in Alpine. Arizona. 

ITe purpose of the meeting is to 
to' lude a discussion of expenditures of 
ringe betterment funds for the Apache 
National Forest. A discussion of 
•uotmenl management planning will be 
Included. 

The meeting will be open to the 
public Person* who wish to attend 
<ild notify the Forest Supervisor, P.O. 
640, Spnngerville. Arizona 85938, 
^>•*333-4301. Written statements may 
bled with the Board before or after 
meeting. 

. Board has established the 
''lowing rule* for public participation: 
Interested person* beside* the 

cvUory Board Members are welcome 
10 attend, and will be afforded the 
D Pportunity to speak after being duly 
J^gntzed by the Chairman of the 
Board 


Dated: March 5.1985 
Mile* P. Ifanrshan. 

Acting Forest Supervisor. 

[FR Doc. 85-5911 Filed 3-12-85: 8.45 «m| 

BILLING COOC M1S-M-M 


COMMISSION ON CIVIL RIGHTS 

California Advisory Committee; 

Agenda and Notice of Public Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulation* 
of the U.S. Commission on Civil Rights, 
that a meeting of the California 
Advisory’ Committee to the Commission 
will convene at 7:30 p.m. and will end at 
9:30 p.m. on March 22.1985. and on 
March 23.1985. at 9:15 a.m. and will end 
at 12.90 pun., at the Miyako Hotel, 1625 
Post Street. San Francisco, California. 
The purpose of the meeting is to obtain 
information on police-community 
relation* in San Mateo and to discuss 
proposed project plan*. 

Person* desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson Helen 
Hernandez or Philip Montez in the 
Western Regional Office (213) 688-3437. 

The Meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. DC. March L 1985. 
Bart Silver. 

Assistant Staff Director for Regional 
Programs . 

|FR Doc 85-5897 Filed 3-12-85: 8:45 am| 

BILLING COOC &U4-0MS 


District of Columbia Advisory 
Committee; Agenda and Notice of 
Public Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights* 
that a meeting of the District of 
Columbia Advisory Committee to the 
Commission will convene at 2:30 p.m. 
and will end at 4:30 p.m.. on March 28. 
1985. at the Channel Inn. 650 Water 
Street, NW., Room 250, Washington, 

D C. The purpose of the meeting is to 
discuss program plans for the remainder 
of the year. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Walter Washington or Edward Rutledge 
of the Mid-Atlantic Regional Office at 
(202) 254-6717. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington. DC, March 1. 19 HSl 
Bert Silver. 

Assistant Staff Director for Regional 
Programs. 

|FR Doc 85-5894 Filed 3-12-85: 8:45 umj 

SILLING COOC *U*-4»-U 


Kansas Advisory Committee; Agenda 
and Notice of Public Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Kansas Advisory’ 
Committee to the Commission will 
convene at 11:00 a.m. and will end at 
4:00 pjn. on March 26.1985, at the 
Emporia State University. Memorial 
Union Street. PDK Room. Emporia. 
Kansas. The purpose of the meeting is to 
plan future program activities and to 
hear from residents of Emporia about 
the status of civil rights in the city. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson Jaclyn 
Gossard or Melvin fenkins in the 
Central States Regional Office (816) 374- 
5253. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C., March 1.1985 
Bert Silver, 

Assistant Staff Director for Regional 
Programs. 

(FR Doc. 85-5895 Filed 3-12-85; 8:45 um\ 

SILLING COOC raS-Ol-M 


West Virginia Advisory Committee; 
Agenda for Notice of Public Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the West Virginia 
Advisory Committee to the Commission 
will convene at 1:00 p.m. and will end at 
3:00 p.m., on March 27.1985. at the 
Heart-O-Town Hotel, Conference Room, 
Broad/W'ashington Streets, 

Charleston. West Virginia. The purpose 
of the meeting is for the Advisory 
Committee to plan its activities for fiscal 
year 1985-86 related to the West 
Virginia Human Rights Commission and 
local human rights commissions in West 
Virginia, and other civil rights matters. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Advisory Committee Chairperson 
Donald Pitts or Edward Rutledge of the 
Mid>Atlantic Regional Office at (202) 
254-6717. 
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The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C.. March 1.1985. 

Bert Silver. 

Assistant Staff Director for Regional 
Programs. 

|FR Doc. 85-5896 Filed 3-12-85; 8:45 ami 
INLL1NG COO€ 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Export Trade Certificate of Review; 
Application for an Amendment; United 
Export Trading Association 

agency: International Trade 
Administration. Commerce. 
action: Notice of application for an 
amendment to an export trade 
certificate of review. 

summary: The Office of Export Trading 
Company Affairs, International Trade 
Administration. Department of 
Commerce, has received an application 
for an amendment to an Export Trade 
Certificate of Review. This notice 
summarizes the conduct for which 
certification is sought and requests 
comments relevant to whether the 
certificate should be issued. 

FOR FURTHER INFORMATION CONTACT: 
lames V. Lacy, Director, Office of Export 
Trading Company Affairs (OETCA). 
International Trade Administration. 
202/377-5131. This is not a toll-free 
number. 

SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 (Pub. L 97-290) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. A 
certificate of review protects its holder 
and the members identified in it from 
private treble damage actions and from 
civil and criminal liability under Federal 
and state antitrust laws for the export 
conduct specified in the certificate and 
carried out during its effective period in 
compliance with its terms and 
conditions. Section 302(b)(1) of the Act 
and 15 CFR 325.6(a) require the 
Secretary to publish a notice in the 
Federal Register identifying the 
applicant and summarizing its proposed 
export conduct. 

Request for Public Comments 

Interested parties may submit written 
comments relevant to the determination 
whether a certificate should be issued. 
An original and five (5) copies should be 
submitted not later than April 2,1985 to: 
Office of Export Trading Company 


Affairs, International Trade 
Administration. Department of 
Commerce, Room 5618, Washington D.C. 
20230. Information submitted by any 
person is exempt from disclosure under 
the Freedom of Information Act (5 U.S.C. 
552). Comments should refer to this 
application as 44 Amendment No. 1, 
Export Trade Certificate of Review, 
Application 83-00023. 44 The OETCA has 
received the following application for an 
amendment to Export Trade Certificate 
of Review No. 83-00023 which was 
issued on February 21.1984 and 
published in the Federal Register on 
February 27.1984 (49 FR 7135). 

Summary of Application 

Applicant: United Export Trading 
Association IH 35 at International 
Boulevard. Laredo, Texas 78401 
Application No.: 83-00023 
Date Deemed Submitted: February 28. 
1985 

Members in Addition to Applicant: 
International Bonded Warehouses. Inc.; 
Ayoub Exports, Inc.; Hidalgo Custom 
Bonded Warehouse, Inc. d/b/a Brady's; 
Universal Bonded Stores, Inc.; Capin’s 
Duty Free Warehouse. Inc.; States 
Import-Export, Inc.: Hugo's International 
Liquors Co., Inc.; and Ronnie Guerra's 
International Traders, Inc, 

Amendment to Export Trade 

United Export Trading Association 
seeks to amend Export Trade Certificate 
of Review No. 83-00023 to add as a 
member King Mart Export Inc., a Texas 
Corporation at address P.O. Box 832. 
Brownsville. Texas 78520. 

Dated: March 8.1985. 

Richard H. Shay. 

Acting General Counsel. 

[FR Doc. 85-6918 Filed 3-12-85: 8 45 am] 

•AUNG COOC SS1S-WMI 


Export Trade Certificate of Review; 
Notice of Issuance; Sealaska Timber 
Corp. 

agency: International Trade 
Administration, Commerce. 
action: Notice of issuance of an export 
trade certificate of review. 

summary: The Department of 
Commerce has issued an export trade 
certificate of review to Sealaska Timber 
Corporation ("STC") notice summarizes 
the conduct for which certification has 
been granted. 

ADDRESS: The Department requests 
public comments on the certificate. 
Interested parties should submit their 
written comments, original and five (5) 
copies, to: Office of Export Trading 


Company Affairs. International Trade 
Administration, Department of 
Commerce. Room 5818. Washington 
D.C. 20230. 

Comments should refer to the 
certificate as "Export Trade Certific rate 
of Review, application number 84- 
00Q37. 44 

FOR FURTHER INFORMATION CONTACT: 

James V. Lacy. Director, Office of Export 
Trading Company Affairs, International 
Trade Administration, 202-377-513L 
This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 ("the Act") (Pub. L 97-290) 
authorizes the Secretary of Commerce to 
issue expert trade certificates of review 
The regulations implementing the Act 
are found at 15 CFR Part 325 (50 FR 1901 
lanuary 11,1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.5(b), which 
requires the Secretary of Commerce to 
publish in the Federal Register a 
summary of each certificate issued 
Under Section 305(a) of the Act and 15 
CFR 325.11(a), any person aggrieved by 
the Secretary’s determination may, 
within 30 days of the date of this notice, 
bring an action in any appropriate 
district court of the United States to set 
aside the determination on the ground 
that the determination is erroneous. 

Description of Certified Conduct 

Export Trade 

1. Products , The following wood 
products originating from Alaska: Round 
logs, wood chips, logs, cants and 
flitches, and similarly processed wood 
products, dimensional (milled) lumber, 
pulp, pulp wood, wood shavings, saw 
dust, sawlogs, in all grades and all 
derived from the following species of 
timber Spruce, hemlock, red cedar and 
other timber species found in Alaska. 

2. Related Services. Services 
(consulting; international market 
research: advertising; marketing; 
insurance; product research and design, 
exclusively for export; legal assistance: 
transportation, including trade 
documentation and freight forwarding 
communication and processing of 
foreign orders; warehousing; foreign 
exchange; financing; and taking title to 
goods) in connection with the foregoing 
Products. 

Export Markets 

The Export Markets include all pad* 
of the world except the United States 
(the fifty states of the United States, tb* 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
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Virgin Islands, American Samoa, Guam, 
the Cc/mmonwcalth of the Northern 
Mariana Islands, and the Trust Territory 

of thr Pacific Islands). 

Export Trade Activities and Methods of 

Operation 

1. STC may enter into agreements 
with individual and multiple Suppliers 
of Products and Related Serv ices 
whereby STC agrees to serve as the 
exclusive Export Intermediary for 
Products and Related Services in any 
Export Market and, the Suppliers) may 
agree not to sell, directly or indirectly, 
through any other Export Intermediary, 
tato the Export Market in which STC 
exclusively represents the Suppliers) as 
sn Export Intermediary. These 
agreements may also give STC the 
exclusive right to choose whether to 
rwpond to bids, invitations or requests 
for bids, or other sales opportunities, on 
• joint or individual basis. 

2. STC may enter into exlusive 
Brgnrrments with other Export 
Intermediaries whereby the Export 

I Intermediary agrees not to represent 
STC* competitors in the sale of 
Products and Related Services in any 
Export Market. 8nd/or not to buy 
Products and Related Services from 
STC 9 competitors for resale in any 
Export Markets. STC may also enter 
iato agreements with customers of 
Products and Related Services located 
ia any Export Market wherby the 
customer agrees not to purchase 
Products and Related Services from 
I STO competitors. 

The agreements described in 
paragraphs 1 and 2 above may give STC 
'xdusivo right to determine the price at 
nhich Products and Related Services 
wtlj be sold in the Export Markets, and 
“Iso may give STC the right to specify 
ihe terms for any export sale, including 
<he quantities, territories and customers, 
^.wdless of whether a joint or 
individual bidding process is used. 

3 For each bid. invitation or request 
w bid. or other sales opportunity in any 
Export Market. STC and its Suppliers 
meet to negotiate and agree on the 
terms of their participation in the bid or 
Including, but not limited to, the 
P ^es at which the Products and 
Elated Services will be sold and the 
amount of Products or Related Services 
iitit each; Supplier will commit to the 
wc and. in order to negotiate those 
knns, may exchange: 

J a ) Information (other than 
^formation about the costs, inventories, 
jjoaiestic prices, domestic sales, 
domestic orders, terms of domestic 
Marketing or sales, or U.S. business 
P lfl ns, strategies or methods of any 
b Tpiiers of the same or similar goods) 


that is already generally available to the 
trade or public 

(b) Information (such as selling 
strategies, prices, projected demand, 
and customary terms of sale) solely 
about the Export Markets, including, but 
not limited to. reports and forecasts of 
sales, prices, terms, customer needs, and 
product specifications by geographic 
area in the Export Markets and reports 
and forecasts of product specifications 
by customers in the Export Markets; 

(c) Information on expenses specific 
to exporting to the Export Markets (such 
as ocean freight, inland freight to the 
terminal or port, terminal or port 
storage, wharfage and handling charges, 
insurance, agents* commissions, export 
sales documentation and service, and 
export sales financing); 

(d) Information on U.S. end foreign 
legislation and regulations affecting 
sales to the Export Markets; and 

(c) Information on STCs activities in 
the Export Markets, including, but not 
limited to, customer complaints and 

S uaiity problems, visits by customers in 
le Export Markets, reports by foreign 
sales representatives, selection of new 
foreign sales representatives, and 
matters concerning the contract(s) 
between STC and its Suppliers. 

4. For each bid, invitation or request 
for bid. or sales opportunity in the 
Export Market. STC may respond 
individually to the bid. invitation or 
request for bid or other sales 
opportunity, and may contact and/or 
meet individually with its Suppliers to 
negotiate and agree on the terms of their 
participation in the bid or sale including, 
but not limited to, the prices of the 
Products and Related Services that are 
Supplier will commit to the sale, and 
may: 

(a) Distribute separately to each 
Supplier subject to Terms and 
Conditions (a) below, information about 
the bid. bid requirements, bidding dates, 
purchase specifications and any other 
information necessary in order for STC 
to compile a responsive bid; and 
(b) Solicit and receive, separately 
from each Supplier, independent 
quotations for the Products and Related 
Services, provided STC does not reveal 
to any Supplier the quotation of any 
other Supplier or the indentity of the 
Supplier that provided the quotation. 

Member 

Sealaska Corporation of Juneau. 
Alaska is a "member** within the 
meaning of { 321x2(1) of the Regulations. 

A copy of each certificate is available 
for inspection and copying in the 
International Trade Administration** 
Freedom of Information Records 
Inspection Facility, Room 4102, U.S. 


Department of Commerce, 14th Street 
and Constitution Avenue. NW„ 
Washington. D.C. 20230. 

Dated: March ft, 19ft5: 

Richard H. Shay. 

Acting Genera/ Counsel. 

|FR Doc. 65-6017 Filed 5-12-85; 8.45 am| 

B'LLIMQ COO€ J5 H>-DH ~M 


National Telecommunications and 
Information Administration 

Frequency Management Advisory 
Council; Open Meeting 

In accordance with the provisions of 
the Federal Advisory Committee Act. 5 
U.S.C App. 2, notice is hereby given that 
the Frequency Management Advisory 
Council (FMAC) will meet from 9D0 a.m. 
to 3;00 p m. on April 10.1985. in Room 
1805 at the United States Department of 
Commerce, 14th Street and 
Pennsylvania Avenue. NW., 

Washington. D.C. (Public entrance to the 
building is on 14th Street, between 
Pennsylvania and Constitution Avenue.) 

The Council was established on July 
19.1965, The objective of the Council Is 
to advise the Secretary of Commerce on 
radio frequency spectrum allocation 
matters and means by which the 
effectiveness of Federal Government 
frequency management may be 
enhanced. The Council consists of 15 
members whose knowledge of 
telecommunications is balanced in the 
functional areas of manufacturing, 
analysis and planning, operations, 
research, academia and international 
negotiations. 

The principal agenda items for the 
meeting wiii be: 

(1) Preparation for the first session of 
the World Administrative Radio 
Conference on the use of geostationary 
satellite orbit and the planning of the 
space services utilising it 

(2) High-Definition Television. 

(3) Preparation for the second session 
of the World Administrative Radio 
Conference for the planning of HF bands 
allocated to the broadcasting service. 

(4) Discussion of recent developments 
relative to radio frequency radiation 
side effects. 

(5) Briefing on planning for U.S. space 
station and discussion of the spectrum 
management implications. 

The meeting will be open to public 
observations; and a period will be set 
aside for oral comments or questions by 
the public which do not exceed 10 
minutes each per member of the public. 
More extensive questions or comments 
should be submitted in writing before 
April 8.1985. Other public statements 
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regarding Council affairs may be 
submitted at any time before or after the 
meeting. Approximately 10 teats will be 
available for the public on a first-come 
first-served basis. 

Copies of the minutes will be 
available on request 30 days after the 
meeting. 

Inquiries may be addressed to the 
Executive Secretary, FMAC, Mr. Charles 
L Hutchinson, National 
Telecommunications and Information 
Administration, Room 4706, U.S. 
Department of Commerce, 14th Street 
and Pennsylvania Avenuue, NW.. 
Washington. D.C. 20230, telephone 202- 
377-0605. 

Dated: March 8,1985. 

Chart®# L Hutchinson, 

Executive Secretary, FMAC, National 
Telecommunications and Information 
Administration. 

|FR Doc. 85-5988 Filed 3-12-85; 8:45 am) 
•LUNG COOC 3S10-60-U 


DEPARTMENT OF DEFENSE 

Office of the Secretary of Defense 

Public Information Collection 
Requirement Submitted to OMB for 
Review 

summary: The Department of Defense 
has submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Each entry contains the 
following information: (1) Type of 
submission: (2) Title of Information 
Collection and Form Number, if 
applicable: (3) Abstract statement of the 
need for and the uses to be made of the 
information collected: (4) Type of 
Respondent; (5) An estimate of the 
number of responses: (0) An estimate of 
the total number of hours needed to 
provide the information: (7) To whom 
comments regarding the information 
collection are to be forwarded; and (8) 
The point of contact from whom a copy 
of the information proposal may be 
obtained. 

Extension 

CHAMPUS CHOICE Enrollment Form, 
CHAM PUS Form 606 

The CHAMPUS CHOICE Enrollment 
Form is used by prospective CHAMPUS 
CHOICE enrollees. Tlie requested 
Information establishes the eligibility of 
enrollees, the plan selected, the method 
of payment and the effective date of 
participation in the prepaid health care 
plan. 


Individuals or households and 
businesses or other for profit. 

Responses 000. 

Burden Hours 264. 
addresses: Comments are to be 
forwarded to Mr. Edward Springer, 
Office of Management and Budget. Desk 
Officer, Room 3235, New Executive 
Office Building. Washington, DC 20503 
and Mr. Daniel ]. Vitiello, DoD 
Clearance Officer. WHS/DIOR. Suite 
1204,1215 Jefferson Davis Highway. 
Arlington, VA 22202-4302, telephone 
(703) 746-0064. 

SUPPLEMENTARY INFORMATION: A copy 
of the information collection proposal 
may be obtained from Ms. Jane 
Bomgardner, OCHAMPUS, Aurora. 
Colorado. 80545-6900, telephone (303) 
361-3509. 

Patrida H. Mean®, 

OSD Federal Register Liaison Officer, 
Department of Defense . 

March 7.1965. 

[FR Doc 85-5984 Filed 3-12-85: 6:45 am) 

SILLING COOC MY0-01-4I 


Public Information Collection 
Requirement Submitted to OMB for 
Review 

summary: The Department of Defense 
has submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Each entry contains the 
following information: (1) Type of 
submission: (2) Title of Information 
Collection and Form Number, if 
applicable: (3) Abstract statement of the 
need for and the uses to be made of the 
information collected (4) Type of 
Respondent: (5) An estimate of the 
number of responses: (6) An estimate of 
the total number of hours needed to 
provide the information; (7) To whom 
comments regarding the information 
collection are to be forwarded: and (8) 
The point of contact from whom a copy 
of the information proposal may be 
obtained. 

Extension 

CHAMPUS CHOICE Screener Card 

The CHAMPUS CHOICE Screener 
Card is attached to the CHAMPUS 
CHOICE Brochure. The brochure is 
mailed to eligible beneficiaries in 
specific test site areas. The brochure 
provides a comparision of benefits 
offered by particular Health 
Maintanence Organizations. Additional 
information is obtained by completing 
and forwarding the card to 
OCHAMPUS. 

Individuals or households. 


Responses 4,400. 

Burden Hours 2,200. 

addresses: Comments are to be 
forwarded to Mr. Edward Springer. 
Office of Management and Budget. Den 
Officer, Room 3235, New Executive 
Office Building. Washington, DC 20503 
and Mr. Daniel J. Vitiello. DoD 
Clearance Office, WHS/DIOR, Suite 
1204,1215 Jefferson Davis Highway. 
Arlington, VA 22202-4302, telephone 
(703) 746-0664. 

SUPPLEMENTARY INFORMATION: A Copy 

of the information collection proposal 
may be obtained from Ms. Jane 
Bomgardner, OCHAMPUS. Aurora. 
Colorado 80045-6900. telephone (303) 
361-3509. 

Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

March 7.1985. 

[FR Doc. 85-5985 Filed 3-12-85: 8:45 am] 

MXING COOC 3S10-01-M 


Department of the Navy 

Nava) Research Advisory Committee; 
Working Group on Amphibious 
Operations; Cancellation of Meeting 

This notice is given to advise of the 
cancellation of the meeting of the Naval 
Research Advisory Committee Working 
Croup on Amphibious Operations on 
March 13,1985 as published in the issue 
of February 26.1905 (50 FR 7813). 

Dated: March 8.1985. 

William F. Roo®, Jr., 

Lieutenant, /ACC US. Afava/ Reserve, 
Federal Register Liaison Officer. 

|FR Doc. 85-5983 Filed 3-12-85: 8.45 am] 
billing COOC JS10-AJE-M 


DEPARTMENT OF ENERGY 

Office of Assistant Secretary for 
International Affairs and Energy 
Emergencies 

International Atomic Energy 
Agreements; Civil Uses; Proposed 
Subsequent Arrangement; European 
Atomic Energy Community 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of * 
proposed "subsequent arrangement' 
under the Additional Agreement for 
Cooperation Between the Government 
of the United States of America and the 
European Atomic Energy Community 
(EURATOM) Concerning Peaceful Us* 
of Atomic Energy, as amended. 
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The subsequent arrangement to be 
carried out under the above mentioned 
agreements involves approval of the 
following sale: Contract Number S-EU- 
839 . to Brandhurst Co„ Ltd.. England. 

) curies of tritium gas, for use in the 
duction of microlight tritium light 
^■es. 

In accordance with section 131 of the 
Momic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
meal to the common defense and 
nty. 

This subsequent arrangement will 
ike effect no sooner than fifteen days 
fter the date of publication of this 

otice. 

Dated March 7.1985. 

For the Department of Energy, 
i Jaffa. 

Acting Deputy Assistant Secretary far 
kiematn mal A [fairs, 
l Doc 85-5948 Filed 3-12-85; 8:45 am) 

1 C00€ MUMI1-M 


nomic Regulatory Administration 

IDocket No. ERA-FC-84-020; OFP Casa No. 
" -9258-01-12] 

Granting to Willamette 
Industries an Exemption From the 
ilbltlons of the Powerpiant and 
strial Fuel Use Act of 1978 

ncy: Economic Regulatory 

frustration, DOE. 

4: Notice. 

.jimary: The Economic Regulatory 
Administration (ERA) of the Department 
cf Energy (DOE) hereby gives notice 
■nat it has granted to Willamette 
dustries (Willamette), a permanent 
“Agency purposes exemption from the 
tibitions of the Powerpiant and 
idustrial Fuel Use Act of 1970,42 U.S.C. 
et seq . (“FUA" or “the Act") for a 
t package, emergency standby 
^ r urrtl gas/oil-fired boiler, a major fuel 
" Tiing installation (MFBI), to be 
ated at its corrugated medium mill in 
lawcsville, Kentucky. The exemption 
anted permits the use of petroleum or 
J^ura] gas as the primary energy source 
' /‘ rner 8 enc y standby unit. 

L ‘ ir »al exemption order and 

information on the proceeding 
P Provided in the supplementary 
formation section below. 

order and its provisons shall 
^effect on May 13,1985. 

^ public file containing a copy of 
* order and order documents and 
porting materials on this proceeding 
a ^ e upon request through DOE, 
r e ^°m of Information Reading Room, 


1000 Independence Avenue, SW.. Room 
IE-190, Washington. D.C. 20585, 

Monday through Friday, 9:00 a.m. to 4:00 
p.m. 

FOR FURTHER INFORMATION CONTACT: 

Ken Workman, Office of Fuels 
Programs, Economic Regulatory 
Administration, Forrestal Building, 
Room GA-093,1000 Independence 
Avenue, SW., Washington, D.C. 20585, 
Phone (202) 252-1730 
Steven E. Ferguson, Office of the 
General Counsel, Department of 
Energy, Forrestal Building. Room 6D- 
033,1000 Independence Avenue. SW., 
Washington, D.C. 20505. Phone (202) 
252-6947 

SUPPLEMENTARY INFORMATION: On 

August 21 1984, Willamette Tiled a 
petition with ERA requesting a 
permanent emergency purposes 
exemption for a new boiler from the 
prohibitions of Title II of FUA. 1 The 
petition requests an exemption to permit 
the use of petroleum or natural gas as 
the primary energy source in the 
proposed new package, emergency 
standby boiler to be located at its 
corrugated medium mill in Hawesville. 
Kentucky. The new emergency standby 
unit will operate during periods when 
either of the two boilers at the existing 
facility are shutdown or turned down In 
order to ensure continued facility 
production which would otherwise be 
reduced due to interruption of alternate 
fuel supplies, equipment failures, 
imminent equipment failures, temporary 
environmental restrictions, and other 
qualifying emergency conditions. The 
unit will generate 175.000 tbs/hr steam 
at 625 psig. 

Basis for Exemption Order 

The permanent exemption granted by 
ERA to the new boiler is based upon 
Willamette's certification, pursuant to 
section 212(e) of FUA and 10 CFR 
503.39(a). that: 

1. It will operate and maintain the 
proposed unit for emergency purposes 
only: and 

2. The use of a mixture of petroleum 
or natural gas and an alternate fuel in 
the proposed boiler for which an 
exemption under 10 CFR 503.38 would 
be available, would not be economically 
or technically feasible. 


1 Title II of FUA prohibtti the u*t of petmteum 
end natural gt* a» a primary energy touro tn new 
powerpiant* and certain new minor fuel burning 
initaUationa. Final rule* *etting forth criteria and 
procedure* for petitioning foe exemption* from the 
prohibition* of Title U of FUA era found in 10 CFR 
Part* 500.501. and 503. Fm#l rule* governing the 
emergency purpose* exemption are found at 10 CFR 
503.30. 


In accordance with the evidentiary 
requirements of { 503.39(c) (and in 
addition to the certifications discussed 
above). Willamette has included as part 
of its petition: 

1. Exhibits containing the basis for the 
certifications described above, and 

2. Environmental certifications, as 
required under 10 CFR 503.13(b), 

Procedural Requirements 

In accordance with the procedural 
requirements of section 701(c) of FUA 
and 10 CFR 501.3(b), ERA published its 
Notice of Acceptance of Petition for 
Exemption and Availability of 
Certification relating to the proposed 
unit in the Federal Register on October 
2,1984 (49 FR 38979), commencing a 45- 
day public comment period pursuant to 
section 701(c) of FUA. As required by 
section 701 (f) and (g) of the Act, ERA 
provided copies of the petition to the 
Environmental Protection Agency and 
the Federal Trade Commission, 
respectively, for comments. During this 
period, interested persons were also 
afforded an opportunity to request a 
public hearing. The period for submitting 
comments and for requesting a public 
hearing closed on November 16,1984. 

No comments were received and no 
hearing w as requested. 

NEPA Compliance 

On February 23.1982, DOE published 
in the Federal Register (47 FR 7976) a 
notice of the amendment to its 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the amended 
guidelines, the grant or denial of certain 
FUA permanent exemptions, including 
the permanent exemption for emergency 
purposes, is among the classes of 
actions the DOE has categorically 
excluded from the requirement to 
prepare an Environmental Impact 
Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not significantly 
affect the quality of the human 
environment. Willamette has certified 
that it will secure all applicable permits 
and approvals prior to commencement 
of operation of the new unit under 
exemption. ERA has reviewed the 
completed environmental checklist 
submitted by Willamette pursuant to 10 
CFR 501.15(b), together with other 
relevant information, and has 
determined that the granting of the 
requested exemption does not constitute 
a major federal action significantly 
affecting the quality of the human 
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environment within the meaning of 
section 1Q2(2)(C) of the National 
Environmental Policy Act of I960. 

Order Granting Permanent Emergency 
Purposes Exemption 

Based upon the entire record of thia 
proceeding. ERA has determined that 
Willamette bos satisfied the eligibility 
requirements for the requested 
exemption as set forth m 10 CFR 
503.39(a). Therefore, pursuant to section 
212(e) of FUA. ERA hereby grants a 
permanent emergency purposes 
exemption to Willamette to permit the 
use of natural gas or petroleum as the 
primary energy source for its new 
emergency standby boiler to be located 
at its mill at Hawesville. Kentucky. 

Pursuant to section 702(c) of the Act 
and 10 CFR 501.60. any person aggreived 
by this action may petition for )udicial 
review (hereof at any time before the 
60th day following the publication of 
this order in the Federal Register. 

Issued in Washington. D.C.. Febr ua ry 1 a. 
ISMS. 

Robert L Davies. 

Director. Coat and Electricity Division. Office 
of fuels Programs, Economic Regulatory 
Administration. 

[FR Doc 85-6021 Fifed 3-12-85: 8*5 nm| 

BILLING COOS I4MH91U 


Federal Energy Regulatory 
Commission 

(Docket No. TA85-1-1-0031 

Alabama-Tennessee Natural Gas Co.; 
Proposed PGA Rate Adjustment 

March 7 . HM 5 . 

Take notice that on February 25.1965, 
Alabama-Tennessee Natural Gas 
Company (Alabama-Tennessee), Post 
Office Box 918. Florence. Alabama 
35631. tendered for filing as part of its 
FERC Gas Tariff Original Volume No. 1, 
the following tariff sheet Second 
Substitute Second Revised Sheet Na 4 
This tariff sheet is proposed to 
become effective January 1.1985. 
Alabama-Tennessee states that the 
purpose of thia Filing ia to reflect a 
reduction in rates filed by Tennessee 
Gas Pipeline Company in accordance 
with the Commission's Letter Order of 
December 12.1984. 

The tariff sheet submitted herewith 
provides for the following rates: 




G-lc 

a s? s» 

OS 0S2S* 

1 1*6* 

CowwodWy 



sum 


***** nr* 

Qa« 

34* 69* 

SG-I: 


Cornnodty . . 

2141* 

3*0 OH* 

Gm. 

M 


Commrrfrty-- 

1611* 

31*53* 

Qm _____ 


Alabama-Tennessee states that copies 
of the tariff filing have been mailed lo 
all of its jurisdictional customers and 
affected States Regulatory 
Commissions. 

Any person desiring to be heard or to 
protest such filing should file a motion 
to interv ene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE.. Washington. 
D.C. 20428, in accordance with Rules 211 
and 214 of the Commission' a Ru les of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 15, 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
motion to intervene. Copies of ths filing 
are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc. 85-5918 Filed 3-12-65; 8:45 am] 

BILL WO COOK I7T7-OV4C 


[Docket No. TA85-6-20-0021 

Algonquin Gas Transmission C04 
Proposed Changes in FERC Gas Tariff 

March 7,1985 

Take notice that Algonquin Gas 
Transmission Company ("Algonquin 
Gas") on February 25.1985 tendered for 
filing the following tariff sheets to its 
FERC Gas Tariff Second Revised 
Volume No. 1: 

Substitute Sixth Revised Sheet No. 201 
proposed to be effective March 1,1985 
Alternate Third Revised Sheet Na 203. 
proposed to be effective February 13* 
1985 

Fourth Revised Sheet Na 203. proposed 
to be effective March 1.1985 
Fourth Revised Sheet No. 211. proposed 
to be effective February 13.1985 
Alternate Twelfth Revised Sheet No. 

213. proposed to be effective March V 
1985 

Thirteenth Revised Sheet Na 213, 
proposed to be effective March 1.1985 
Substitute First Revised Sheet No. 241. 

proposed to be effective March 1,1985 


Substitute Second Revised Sheet No. 
311. proposed to be effective March l 
1965 

Second Revised Sheet Na 404. proposed 
to be effective February 13,1985 
Second Revised Sheet No. 405. proposal 
to be effective February 13,1985 
Second Revised Sheet No. 424, proputal 
to be effective February 13,1985 
Second Revised Sheet Na 425. proposed ; 
to be effective February 13,19B5 

Algonquin Gas states that such tariff I 
sheets are being filed to reflect change* * 
in the underlying rates of ita pipeline 
supplier. Texas Eastern Transmission 
Corporation ('Texas Eastern") tha! were 
placed into effect by a motion filed 
February 8,1985 effective February 11 
1985 under its major rate increase fibag 
in Docket Na RP84-106. Such motion 
rates filed by Texas Eastern also mchdr I 
the revised purchased gas coat refircied 
in its December 31.1984 PGA filing 
Algonquin Gas requests that the 
Commission accept the above- 
mentioned tariff sheets to be effective « 
proposed. 

Algonquin Gas requests that the 
Commission grant such special 
permission as may be necessary to 
adjust the next month's billing 
subsequent to the Commission approval 
to effectuate the rate changes under its 
Rate Schedules P-2, STB and S-IS as of 
February 13,1985. 

Algonquin Gas notes that a copy of 
this filing ia being served upon each 
affected party and interested SUt** 
commission. 

Any person desiring to be heard r.ir k» 
protest laid filing should file a motion 6 
intervene or protest with the Feder.d 
Energy Regulatory Commission. 825 
North Capitol Street NE., Washing wi 
DC 20428, in accordance with the Rul#* 
211 and 214 of the Commission's R-!** 
of Practice and Procedure (18 CFR 
385.211. 385.214). AH such motion or 
protests should be filed on or before 
March 15. 1985. Protest will be 
considered by the Commission in 
determining the appropriate action tob t 
taken but will not serve to make 
protestants parties to the proceedu^ 

Any person wishing to become a party 
must file a motion to intervene* Copies 
of this filing are on file with the 
Commission and are available fur pub!* 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc H5-5919 Fifed 3-12-85 845 emf 

BILLING COOC *7f7-*t~M 
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IDocket No. GTS5-13-000) 

Ark la Energy Resources, a Division of 
Arkla, Inc.; Filing of Tariff Sheets 
Reflecting Company Name Change 

March 8, 1985. 

Take notice that on February 28.1985. 
Arkla Energy Resources, a division of 
Arkla, Inc. (Arkla) tendered for Tiling the 
following sheets to its FERC Gas Tariff, 
First Revised Volume No. 1: 

Third Revised Sheet No. 2 

Original Sheet No. 2a 

Arkla also filed Second Revised Cover 

Sheets to its First Revised Volume Nos. 

1 2, «ind 3. Arkla states that these sheets 
are filed to reflect the company’s change 
of name from Arkansas Louisiana Gas 
Company to Arkla Energy Resources. 

Arkla requests waiver of any 
requirements that might otherwise be 
applicable to the filing of revised tariff 
ihtets in order that these sheets may 
become effective on the dale of their 
Tilmg. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE.. Washington, 

D C. 20426. in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
&5.214) All such motions or protests 
•hould be filed on or before March 15, 
13B5, Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
*come a party must file a motion to 
Intervene. Copies of this filing are on file 
Jnth the Commission and are available 
'or public inspection, 
keaneth F. Plum, 
kern*?/-}', 

p* D ”<- to-5920 Filed 3-12-85; 8:45 am| 

COOC 0717-01-11 


iDocket No RP85- 112-0001 

Boundary Gas, Inc.; Change in FERC 

ks Tariff 

ton* 8.1985 

Take notice that on March 5.1985. 
WMnddry Gas. Inc. ("Boundary”) 
tobmitted for filing, as part of Original 
No. l of its FERC Gas Tariff, 
tariff sheets to be effective April 
1.1985 . F 

Boundary states that the purpose of 
filing is to facilitate implementation 
m renegotiated Gas Purchase 
n ^ ct between Boundary and its 
Lni j rrans Cunada 


Boundary requests a waiver of the 
thirty day notice requirement. As good 
cause therefor. Boundary states that 
implementation of the renegotiated Gas 
Purchase Contract will reduce the costs 
borne by its customers by $1 JO per 
MMBtu during the month of April 1985. 

A copy of this filing has been mailed 
to the affected Boundary customers and 
interested state regulatory agencies. 

Any person desiring to be neard or 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington, 
D.C. 20428, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 15. 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 85-5921 Filed 3-12-85: 8:45 amj 

SILLING COOC §717-01*41 


(Docket Nos. CPS5-267-000, et aLI 

Columbia Gas Transmission Corp. et 
al.; Natural Gas Certificate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Columbia Gas Transmission 
Corporation 

Docket No. CP-B5-287-000 
March 7, 1985. 

Take notice that on February 5,1985, 
Columbia Ca6 Transmission 
Corporation (Columbia Transmission), 
1700 MacCorkle Avenue, SE.. 

Charleston, West Virginia 25314, and 
Columbia Gulf Transmission Company 
(Columbia Gulf). 3805 West Alabama 
Avenue, Houston, Texas 770727, 
hereinafter referred to jointly as 
Applicants, filed in Docket No. CP85- 
267-000 a request pursuant to { 157.205 
of the Commission’s Regulations under 
the Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Monsanto Company 
(Monsanto) under their certificates 
issued in Docket No6. CP83-78-000 and 
CP83-496-000, respectively, pursuant to 
section 7 of the Natural Gas Act. all as 
more fully set forth in their request 
which is on file with the Commission 
and open to public inspection. 


Applicants propose to transport up to 
5 billion Btu equivalent of natural gas 
per day on behalf of Monsanto through 
june 30,1985. Columbia Gulf, it is said, 
would recieve the quantities at existing 
points of receipt in Louisiana and 
redeliver to Columbia Transmission 
which would redeliver to Cincinnati Gas 
and Electric Company (Cincinnati) for 
ultimate delivery to Monsanto. 

Columbia Gulf states that it would 
charge one of the rates in its Rate 
Schedule T-2 for its transportation 
service: Offshore to Kentucky—23.92 
cents per dt equivalent of gas and retain 
1.69 percent of the total quantity of gas 
• delivered into its system for company- 
use and unaccounted-for gas; lateral 
onshore to Kentucky—14.28 cents per dt 
equivalent of gas and retain 1.50 
percent; Rayne, Louisiana, to 
Kentucky—12.76 cents per dt equivalent 
of gas and retain 1.50 percent; Corinth, 
Mississippi, to Kentucky—6.38 cents per 
dt equivalent of gas and retain 0.75 
percent. 

Columbia Transmission states that it 
would charge one of the rates in its Rate 
Schedule TS-1 for its transportation 
service: Gas received from Columbia 
Gulf at Leach, Kentucky—21.18 cents 
per dt equivalent and gas received from 
Columbia Gulf at receipt points other 
than Leach, Kentucky—29.93 cents per 
dt equivalent provided the volumes are 
within Cincinnati’s total daily 
entitlements (TDE’s). However, 

Columbia Transmission states, it would 
charge 32.50 cents per dt equivalent for 
gas it receives from Columbia Gulf at 
Leach, Kentucky, and 41.27 cents per dt 
equivalent for gas received from receipt 
points other than Leach, Kentucky, if the 
volumes are in excess of Cincinnati's 
TDE’s. Columbia Transmission further 
states it would retain 2.43 percent of the 
total quantity of gas delivered into its 
system for company-use and 
unaccounted-for gas. In addition. 
Columbia Transmission states it would 
collect the General R & D Funding Unit 
of the Gas Research Institute for all 
quantities transported under the 
transportation arrangement. 

Applicants also requests flexible 
authority to add or delete receipt/ 
delivery points associated with sources 
of gas acquired by the end-user. The 
flexible authority requested would apply 
only to points related to sources of gas 
supply, not to delivery points in the 
market area. Applicants would file a 
report providing certain information 
with regard to the addition or deletion of 
sources of gas as further detailed in the 
application and any additional sources 
of gas would only be obtained to 
constitute the transportation quantities 
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herein and not to increase those 
quantities. 

Comment date: April 22,1985, in 
accordance with Standard Paragraph C 
at the end of this notice. 

2. Northern Natural Gas Company, 
Division of loterNorth. Inc. 

Docket So. CPB5-277-000 
MarchS, 1965. 

Take notice that on February U, 1985* 
Northern Natural Cos Company. 
Division of InterNorth. Inc. (Northern), 
2223 Dodge Street, Omaha. Nebraska 
68102, filed in Docket No. CP85-277-000 
a request pursuant to (157.206 of the 
Regulations under the Natural Gas Act 
(18 CFR 157.2061 for authorization to 
realign the delivery of contract demand 
and seasonal service volumes among 
existing delivery points for its utility 
customer. Wisconsin Gas Company 
(Wisconsin Gas) under the certificate 
issued in Docket No. CP82-4C1-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection and the Appendix hereto. 

Northern proposes to realign volumes 
of gas which it sells to Wisconsin Gas 
under Rate Schedules CD-I and SS-1 of 
Northern's FKRC tariff, ft is indicated 
that Northern was authorized to render 
natural gas service to Wisconsin Cas 
under Rate Schedule CD-I in Docket 
No. CP80-135-000 on September 25. 

1981, and under Rate Schedule SS-1 In 
Docket No. CP82-145-000 on September 
16* 1982. By letter dated February 27, 
1984, WisconsinCas advised Northern 
that it wished to realign certain volumes 
purchased under Rate Schedules CD-I 
and SS-1 among existing delivery points 
commencing with the 1984-1985 contract 
year, it is stated. Subsequent 
negotiations between Northern and 
Wisconsin Cas resulted in the 
realignment of volumes under Rale 
Schedules CD-I and SS-1, it is further 
stated. 1 Northern avert that the 
realignment of volumes between 
existing delivery points is within the 
firm entitlement presently authorized for 
Wisconsin Cas and that no changes are 
proposed by Northern for volumes sold 
and delivered to Wisconsin Gas under 
Rate Schedules WPS-1 and PS-1. 
Northern also avers that the end use of 
the gas is for residential heating and 
commercial and industrial base load. It 
is stated that the proposed realignment 
would not impact on Northern's peak 
day and annual deliveries. 


Appendix 

Rate Schedule CD i EKTruEJMEvrs 



Rate Scheduls SS t Earrruwn 



Comment date: April 22.1985. in 
accordance with Standard Paragraph G 
at the end of this notice. 


1 Set Append)*. 
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3. Northwest Pipeline Corporation 

Docket No. CPB5-141-000 
March 7.1985. 

lake notice that on February 7.1985, 
Northwest Pipeline Corporation 
(Applicant), 295 Chipcta Way, Salt Lake 
City, Utah 84108, filed in Docket No. CP- 
S5-141-000, an amendment to its 
pending application in Docket No. CP85- 
141-001, pursuant to section 7(c) of the 
Natural Ces Act so as to reflect certain 
additional changes in the liquefaction 
and storage service provided under its 
existing Rate Schedule LS-1, all as more 
fully set forth in the amendment which 
is on file with the Commission and open 
to public inspection. 

In its pending application filed 
December 3.1984, Applicant proposed to 
modify its Rate Schedule LS-1 to allow 
Rate Schedule LS-1 customers the 
option of nominating less than their 
storage capacity volume of gas for 
liquefaction and storage on or before 
March 1 of each year. 

By the amendment. Applicant 
proposes additional modification of its 
Rate Schedule LS-1 which would allow 
LS-i customers to (1) designate a 
nominated storage volume on or before 
April 1 (instead of March 1 as originally 
proposed), (2) redesignate, during the 
liquefaction period, upon ten-days 
notice, the nominated storage volume to 
any level between the buyer’s storage 
capacity balance, at the time of 
^designation, and buyer’s storage 
capacity volume, and (3) nominate 
storage gas for vaporization during the 
withdrawl period. 

Applicant states that the proposed 
additional modifications to Rate 
Schedule LS-1 would provide LS-1 
customers with greater flexibility in 
utilizing the liquefaction and storage 
s<?r\ ice. Applicant further states that 
modifications would not affect the 
storage demand volumes and storage 
capacity volumes which are committed 
to its LS-l customers or the associated 
monthly demand and capacity charges 
which are designed to recover the fixed 
costs for LS-1 service. 

Comment date*. March 28,1985, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

4. Panhande Eastern Pipe Line Company 
and Trunkline Gas Company 

Docket No. CP85-2a8-000 and Docket No 

CP&-2*9-000 

7,1985. 

Take notice that on February 15.1985, 
Panhandle Eastern Pipe Line Company 
(Panhandle), P.O. Box 1642, Houston. 
Texas 77001. filed in Docket No. CP-85- 
and Trunkline Gas Company 


(Trunkline), P.O. Box 1642, Houston, 
Texas 77001, filed m Docket No. CP85- 
269-000 applications pursuant to section 
7(c) of the Natural Gas Act for 
certificates of public convenience and 
necessity authorizing Panhandle and 
Trunkline to transport and redeliver 
natural gas for Consolidated Gas 
Transmission Corporation (Con Gas), all 
as more fully set forth in the 
applications which are on file with the 
Commission and open to public 
inspection. 

Panhande states that Con Gas is 
purchasing natural gas from CNG 
Producing Company (CNG), which gas is 
produced in Vermilion Block 318, 
offshore Louisiana, pursuant to the 
terms of a September 27,1984, gas 
purchase contract. Panhandle further 
states that CNG would transport the gas 
for Con Gas from Vermilion Block 318 to 
an existing point of interconnection 
between CNG and Panhandle at a 
subsea tap in Vermilion Block 340. 
Panhandle requests authorization to 
transport and redeliver up to 18,500 Mcf 
of gas per day on a firm basis and up to 
8,500 Mcf of gas per day on an 
interruptible basis for Con Gas pursuant 
to the terms of a November 13,1984, 
transportation agreement between 
Panhandle and Con Gas. It is indicated 
that Panhandle would receive the gas 
from Con Gas at the subsea tap in 
Vermilion Block 340 and redeliver the 
gas to Trunkline at an existing 
interconnection between Panhandle and 
Stringray Pipeline Company (Stingray) 
in Vermilion Block 321. Panhandle states 
that it has commenced this 
transportation service pursuant to 
Subpart G of Part 284 of the 
Commission’s Regulations on November 
15,1984. Panhandle states that the 
service was reported to the Commission 
in Docket No. ST85-255 It is indicated 
that the agreement would remain In full 
force and effect for five years from the 
date of first delivery and from year to 
year thereafter however, at the end of 
the term either party may terminate the 
agreement by giving the other party six 
months notice. Con Gas would pay a 
monthly charge of 538.465 for the firm 
volumes tranported by Panhandle and a 
unit transportation charge of 7.27 cents 
per Mcf for the interruptible volumes 
transported, it is averted. 

Trunkline proposes to receive an 
initial quantity of up to 25.000 Mcf of gas 
per day from Panhandle in Vermilion 
Block 321 and. utilizing its capacity in 
the Stingray system and the system of 
Natural Gas Pipeline Company of 
America, Trunkline would transport the 
gas into its own system for redelivery to 
Transcontinental Gas Pipeline 
Corporation (Transco) for Con Gas* 


account. It is indicated that Trunkline 
would redeliver the gas to Transco at an 
existing interconnection between 
Trunkline's end Transco's facilities in 
Beauregard Parish, Louisiana, or to 
Transco at the onshore terminus of U-T 
Offshore System (UTOS) in Cameron 
Parish Louisiana. Trunkline would 
deliver equivalent volumes of its own 
supplies which are transported through 
the UTOS system in order to redeliver 
the gas at the UTOS terminus, it is 
stated. It is further indicated that 
Transco would make the final delivery 
to Con Gas. Trunkline states that it has 
commenced this transportation service 
pursuant to Subpart G of Part 284 of the 
Commission’s Regulations on November 
15,1984. Trunkline states that the 
service was reported to the Commission 
in Docket No. ST85-253. It is indicated 
that the agreement would remain in full 
force and effect from the date of first 
deliveries and from year to year 
thereafter however, at the end of the 
term either party may terminate the 
agreement by giving the other party six 
months notice. Con Gas would pay a 
monthly charge of $70,877 for the firm 
volumes transported by Trunkline and a 
unit transportation charge of 15.34 cents 
per Mcf for the interruptible 
transportation volumes it is averred. 
Trunkline avers that 16.500 Mcf of the 
gas per day it would transport for Con 
Gas would be on a firm basis and 6.500 
Mcf of the gas per day would be on an 
interruptible basis. 

Trunkline avers that Transco Is 
providing its portion of the 
transportation service under an existing 
arrangement with Con Gas under Rate 
Schedule X-56, as approved in Docket 
No. CP78-328. 

This notice does not consolidate the 
applications. 

Comment date: March 28.1985, in 
accordance with Standard Paragraph F 
at the end of this notice. 

5. Transcontinental Gas Pipe Line 
Corporation 

Docket No. CPS5-294-000 
March 7.1965. 

Take notice that on February 15.1985. 
Transcontinental Gas Pipe Line 
Corporation (Applicant), P.O. Box 1396, 
Houston, Texas 77251, filed In Docket 
No. CP85-294-000 an application 
pursuant to section 7 of the Natural Gas 
Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 
pipeline looping facilities and the sale 
and transportation of natural gas. all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 
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Applicant states that it requests 
authority to construct and operate the 
following pipeline loops which would 
cost approximately $23,000,000: 

(1) 5.44 miles of 42-inch loop on the 
main line Ln Georgia between Ml 1 
1131.32 and MP 1138.70 

(2) 4.13 miles of 36-inch loop on the 
Caldwell lateral in New Jersey between 
Caldwell MP 1612.36 and MP 1816.39. 

(3) 3.44 miles of 24-inch loop on the 
Trcnton-Woodbury line in New Jersey 
between MP 4.79 and MP 8.23. 

Applicant states that the cost of 
facilities would be financed initially 
through revolving credit arrangements, 
short-term loans and funds on hand. 

Applicant states that these proposed 
facilities would be used in conjunction 
with the capacity to be mude available 
by the proposed partial abandonment of 
service to Columbia Gas Transmission 
Corporation (Docket No. CP85-284-000) 
to increase deliveries by 80.436 Mcf per 
day to six customers in the 
Philadelphia/Ncw York City area. 

Applicant requests authority to render 
firm sates and/or transportation to the 
following customers: 

(1) The Brooklyn Union Gas Company 
at 11,125 Mcf per day. 

(2) Elizabethtown Gas Company at 
2,337 Mcf per day, 

(3) Long Island Lighting Company at 
3.974 Mcf per day. 

(4) Philadelphia Electric Company at 
13,740 Mcf per day. 

(5) Philadelphia Gas Works at 19,565 
Mcf per day. 

(6) Public Service Electric and Gas 
Company at 29,695 Mcf per day. 

Applicant states that the sales would 
be under its current Rate Schedule CD 
and transportation service would be 
rendered under its Rate Schedule FT 
pending authorization in Docket No. 
CP85-190-000. 

Applicant states that its proposal to 
render increased service is competitive 
with a proposal of Texas Transmission 
Corporation pending in Docket No. 
CP84-429-001. 

Comment date: March 28.1985. in 
accordance with Standard Paragraph F 
at the end of this notice. 

6. Trunkline Gas Company 

Docket No. CP04-577-OO4 
March 6.1965. 

Take notice that on February 14.1985, 
Trunkline Gas Company (Trunkline), 
P.O. Box 1642. Houston. Texas 77001. 
filed in an amendment in Docket No. 
CP84-577-004 a request pursuant to 
9 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to make an off-system sale 
of natural gas. The request is pursuant 


to authorization received by the 
Commission’s order issued October 29. 
1984, in Docket No. CP84-577-000, 
authorizing a sales for take-or-pay relief 
program (STOPR), all as more fully set 
forth in the request which is on file with 
the Commission and open for public 
inspection. 

Trunkline proposes to make an off- 
system sale of gas to Mid Louisiana Gas 
Company (Mid La) pursuant to a gas 
sales contract dated February 6.1984. 
between Mid La and Trunkline 
(contract). It is explained that the 
contract provides for Trunkline to 
deliver up to 15.000 Mcf of gas per day 
on an interruptible basis for Mid La's 
general system supply for resale with 
Mid La’s service areas. Trunkline states 
It would deliver the gas to on existing 
point of interconnection between 
Trunkline and Mid La located in 
Richland Parish. Louisiana. It is stated 
that the sales price which Mid La would 
pay Trunkline is $3.1538 per dt 
equivalent of gas. The sales price 
consists of Trunkline's current average 
cost of gas. the GRI Surcharge, and an 
added margin pursuant to the 
authorization received in the STOPR 
order, it is indicated. Further, it is stated 
that this service is conditioned upon the 
availability of capacity sufficient to 
provide service without detriment or 
disadvantage to Trunkline's existing 
customers which are dependent on 
Trunkline’s general system supply. The 
term of the service requested herein 
would be from the date of first delivery, 
with termination to coincide with the 
expiration under the STOPR program, it 
is stated. 

Comment dote: April 22,1985, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE.. Washington, D.C. 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 365.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
Bled with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party m 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 


Take further notice that, pursuant lo 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Pfaclii^ 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission s 
staff may. within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214) a motion to Intervene or 
notice of intervention and pursuant to 
9 157.205 of the Regulations under the 
Natural Cas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after tbs 
time allowed for filing a protest If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary, 

[PR Doc 65-5783 Filed 3-12-65; 8:45 um| 
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[Docket No. TA85-2-33-000; TASS-2-33- 
0011 

El Paso Natural Gas Co.; Proposed 
Change In Rates Pursuant to 
Purchased Gas Cost Adjustments 

March 7.1965. 

Take notice that on March 1,1985, FJ 
Paso Natural Gas Company ("El Paso") 
tendered for filing a notice of change in 
rates for jurisdictional gas service 
rendered to customers served by its 
interstate gas transmission system 
under rate schedules affected by and 
subject to section 19, Purchased Gas 
Cost Adjustment Provision ("PGA’*), 
contained in the General Terms and 
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Conditions of El Paso's FERC Gas Tariff. 
First Revised Volume No. 1. which 
section 19 also applies to certain special 
rate schedules contained in El Paso's 
FERC Gas Tariff. Third Revised Volume 
No. 2 and Original Volume No. 2A. 

The filing reflects a decrease in the 
purchased gas cost of $.0246 per dth and 
a decrease of $.0783 per dth in the 
surcharge rate for a total downward 
adjustment in El Paso’s currently 
effective sales rates of $.1029 per dth 
attributable to the PGA. 

To implement the instant notice of 
change in rates, El Poso tendered for 
filing the following revised tariff sheets 
to its FERC Gas Tariff: 


Tirtt vommo 

Tan* «r*«t 

Rovtttd Volume No I 

SutoOMo Third RovNod 
Short No 100; Third Ro 
v*«d Short No S40 

TNrt Voktvm No 

Subthtmo Tworty-oighfh Ro~ 
rtMd Short No 1-0 

OK?* Vofcno No 2A_ 

SutwWvto TtoNjHrth Ro¬ 
uted Short No 1-C 


El Paso requests that the Commission 
grant waiver of its applicable rules, 
regulations and orders as may be 
necessary to permit the tendered revised 
tariff sheets to become effective on 
April 1,1985. 

El Paso further states that it is 
tendering First Revised Sheet No. 365 of 
its FERC Gas Tariff, First Revised 
Volume No, 1 to be effective January 1, 
1985 pursuant to ordering paragraph (C) 
of the Commission's order issued 
September 28.1984 at Docket No. RP84- 
83-000 which serves to rev ise the 
provisions of section 20 of said Tariff 
(Gas Research institute General 
Research, Development and 
Demonstration Funding Unit Adjustment 
Provision) to provide that all Gas 
Research institute ("GR!"J payments 
received by E! Paso shall be remitted to 
the GRI within fifteen (15) days of 
receipt. 

El Paso states that the filing has been 
•erved upon all interstate pipeline 
*ystem customers of El Paso and all 
Interested state regulatory commissions. 

And person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. 
D.C, 20426, in accordance with 
ll 385.214 and 385.211 of 18 CFR. All 
*uch motions or protests should be filed 
on or before March 15.1985. Protests 
^ til be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 

Any person wishing to become a party 
*nuat file a motion to intervene. Copies 


of this filing are on file with the 
Commission and are available for public 
Inspection. 

Kenneth F. Plumb. 

Secretory. 

[FR Doc 85-5922 Filed 3-12-85; 8:45 am) 
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[Docket No. TAB5-2-34-000; TA8 5-2-34- 
001 ] 

Florida Gaa Transmission Co.; 
Proposed Changes In FERC Gaa Tariff 

March 7.1985. 

Take notice that on March 1.1985, 
Florida Gas Transmission Company 
(FGT), P.O. Box 44. Winter Park, Florida 
32790 tendered for filing the following 
tariff sheets to its F.EJLC. Gas Tariff to 
be effective April 1,1985. 

First Revised Volume No. 1 

3rd Revised Sheet No. 8 
2nd Revised Sheet No. 9 

Original Volume No. 2 
28th Revised Sheet No. 128 
Reason for Piling 

3rd Revised Sheet No. 8 and 26th 
Revised Sheet No, 128 contain revisions 
to FGTs Rate Schedules G and I and 
Rate Schedule T-3 respectively to: 

(i) Adjust the Primary adjustment to 
reflect changes In the average cost of 
gas purchased for sale and company 
use, net of amounts to be recovered 
through Incremental Pricing Surcharges; 
and 

(ii) Adjust the Balancing adjustment to 
amortize over the six-month adjustment 
period, the balance in the current period 
Unrecovered Purchase Gas Cost 
Account as of December 31.1984. 

2nd Revised Sheet No. 9 contains the 
estimated incremental pricing 
surcharges for the adjustment period. 

The above-mentioned changes are 
being made pursuant to section 15 
(Purchase Gas Adjustment and 
Incremental Pricing Provision) of the 
Gen eral Terms and Conditions of FGTs 
FERC Gas Tariff, First Revised Volume 
No. 1 and { 154.38 etseq. of the 
Commission's Regulations (18 CFR 
154.38. etseq.) 

The net effect of the adjustments 
being filed for Rate Schedules G and ! is 
to decrease the currently effective rates 
by .0024/therm. The net effect on the 
adjustments being filed for Rate 
Scheudle T-3 is an increase of ,214/Mcf. 

FGT states that a copy of its filing has 
been served on all customers receiving 
gas under its FERC Gas Tariff. First 
Revised Volume No. 1 and Original 


Volume No. 2 and interested State 
Commissions and is being posted. 

Any person desiring to be heard or to 
make any protests with reference to said 
filing should on or before March 15, 

1985, file with the Commission, 825 
North Capitol Street. NE.. Washington, 
D.C. 20428, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make 
protestants parties in the proceeding. 
Any person wishing to become a party 
in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules. 

Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 05-5923 Filed 3-12-85: 8 45 am) 
billing coos srir-sMC 


(Docket No. ES85-31-000) 

Indianapolis Power & Ught Co.; 
Application 

March 8.1985. 

Notice is hereby given that on 
February 27,1985, Indianapolis Power A 
Light Company (Applicant) filed an 
application with the Commission 
seeking authority under section 204 of 
the Federal Power Act. to issue from 
time to time, up to $100,000,000 principal 
amount of unsecured short-term 
promissory notes And other short-term 
obligations with a final maturity date of 
not later than June 30.1987. 

Any person desiring to be heard or to 
protest the application should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE.. 
Washington, D.C. 20426, in accordance 
with the Commission's Rules of Practice 
and Procedure (18 CFR 385.211. 385.214). 
All such motions or protests would be 
filed on or before April 1.1985. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to proceeding. Any 
person wishing to become a party must 
file a motion to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Kenneth F. Plumb. 

Secretary. 

[FR Doc. 85-5924 File 3-12-65; 8:45 am) 

BILLIMQ COOC *717-01-01 
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(Docket Ho. TA85-1-16-0031 

National Fuel Gas Supply Corp.; 
Compliance Filing 

March 8,1985 

Take notice that on February 28,1985, 
National Fuel Gas Supply Corporation 
(National) tendered for filing as part of 
its FERC Gas Tariff, First Revised 
Volume No. 1, Substitute Second 
Revised Sheet No. 4. superseding 
Substitute First Revised Sheet No. 4. and 
Second Revised Sheet No. 67, 
superseding First Revised Sheet No. 67. 
proposed to be effective February 1, 

1985 and September 30,1964. 
respectively. 

National also submits for filing a 
complete substitute, for the convenience 
of the Commission, of Schedule 1, 
Revised Schedule 4. and Pages 107,108, 
and 109 of Revised Schedule A to the 
original filing. 

National states that the purpose of 
these revised tariff sheets and schedules 
is to comply with the Commission's 
order doted January 31,1985, requiring 
National to. inter alia, file revised rates 
to track any reduction in pipeline 
supplier rates reflected in the original 
filing.and to delete the reference to 
"final and nonappealable" language in 
its First Revised Sheet No. 67. 

National also respectfully requests a 
waiver of any of the Commission's rules 
and regulations as well as the provisions 
of its tariff, that may be required In 
order to permit these tariff sheets to be 
effective on the designated dates, 
respectively. 

It is stated that copies of the Filing 
have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE., Washington, 
D.C. 20426. in accordance with Rules 211 
und 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 15, 
1985, Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection, 
kennoth F. Plumb. 

Secretary. 

IFR Doc 85-5925 Filed 3-12-85; 845 urn) 

BOOJNQ COOC 4717-01-41 


I Docket No. RPS5-110-000) 

Northern Natural Gas Co., Division of 
InterNorth, Inc., Filing 

March 8.1985. 

Take notice that on March 4.1985, 
Northern Natural Gas Company. 
Division of InterNorth. Inc. (Northern) 
tendered for filing to become a port of 
its FERC Gas Tariff, Third Revised 
Volume No. 1. 

Substitute 37th Revised Sheet No. 4e. 

Original 37th Sheet No. 4e 1 
Substitute 38th Revised Sheet No. 4e. 

Original 38th Sheet No. 4e.l 
Substitute 39th Revised Sheet No. 4e. 

Original 39th Sheet No. 4e.l 
Substitute 40ih Revised Sheet No. 4e. 

Original 40th Sheet No. 4e.l 
Substitute 41st Revised Sheet No. 4e. 

Original 41st Sheet No. 4e.l 
Substitute 42nd Revised Sheet No. 4e. 
Original 42nd Sheet No. 4e.l 
The substitute sheets are being filed 
to effectuate the PGA rates approved in 
Docket No. TA85-1-59-002 pursuant to 
Northern’s Flexible Pricing—Large 
Volume Contract Service Rate Schedule. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 
D.C. 20426, in accordance with the 
Commission's Rule of Practice (18 CFR 
385.211. 385.214). All such motions or 
protests should be Filed on or before 
March 15.1985. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. 

Copies of this Filing are on Hie with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 

Secretary . 

[FR Doc. 85-5928 Filed 3-12-85: 8:45 am) 

NLLMG COOC *717-01-41 


l Docket Nos. TA85-2-38-000; TA85-2-38- 
001 ) 

Ringwood Gathering Co.; Tariff Filing 

March 8,1965. 

Take notice that on February 28,1985. 
Ringwood Gathering Company 
(Ringwood) tendered for filing Thirty- 
Fourth Revised Sheet to its FERC Gas 
Tariff, Original Volume, Ringwood 
states that this tariff sheet will revise its 
Base Tariff Rate to reflect the increase 
in the system cost of purchased gas and 
recover the balance accumulated In the 


13. 1985 / Notices 


unrecovered purchased gas cost 
account. The proposed effective date for 
the tariff sheet is April 1.1985. 

Ringwood further states that copie* of 
its Filing have been mailed to Northwest 
Central Pipeline Corporation. Westar 
Transmission Company and interested 
state regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.2ll, 
385.214). All such motions or protests 
should be filed on or before March 15. 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 85-5927 Filed 3-12-85; 8 45 am) 

OFLLIMQ COOC *717-01-11 


[Docket No TA8S-2-7-000; TA85-2-7-001] 

Southern Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff 

March 7,1985. 

Take notice that Southern Natural 
Gas Company (Southern) on March 1. 
1985 tendered for filing proposed 
changes to its FERC Gas Tariff. Sixth 
Revised Volume No, 1, to become 
effective April 1,1985. Such filing is 
pursuant to section 17 (Purchased Gan 
Adjustment) of the General Terms and 
Conditions of Southern's FERC Gas 
Tariff, Sixth Revised Volume No. 1. The 
proposed changes reflect a net increase 
in Southern's rate of approximately 

I. 7424 per Mcf as a result of the 
following items: 

(1) A Current Adjustment pursuant to 
section 17.3 of the General Terms and 
Conditions of Southern's tariff, reflecting 
an annual decrease in the cost of 
purchased gas to jurisdictional 
customers of $5,850,705 or 
approximately 1.3094 per Mcf. 

(2) A Surcharge Adjustment for 
unrecovered purchased gas costs of 

II. 3874 per Mcf. which is an Increase of 
3.0464 per Mcf from the present 
Surcharge Adjustment. 

(3) A Surcharge Adjustment for 
estimated Demand Charge Credits 
pursuant to section 9.6(3) of the General 
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Terms and Conditions of Southern’s 
tariff of (.004<) per Mcf, which reflects 
an increase of .0054 per Mcf from the 
present DCC Surcharge Adjustment 

Pursuant to i 282.601 (a) (1) (ii) of the 
Commission's Regulations. Southern is 
also filing Eleventh Revised Sheet No. 
45R with a proposed effective date of 
April 1,1985. Such tariff sheet reflects 
Southern’s projected incremental pricing 
surcharge for the six-month period 
beginning April 1.1985, to be zero. 

Southern nos also proposed in its First 
Revised Sheet No, 45M to eliminate from 
its tariff the provision applicable to the 
Louisiana First Use Tax surcharge, 
which it states is no longer necessary. 

Copies of the filing were served upon 
the Company’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE. t Washington. 
D.C. 20428. in accordance with the 
( ommissJon’s Rules of Practice and 
Procedure (18 CFR 385.211 or 385 214). 

Ail such motions or protests should be 
filed on or before March 15,1985. 

Protests will be considered by the 
Commission In determining the 
appropriate action to be taken but will 
not serve to make protectants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
writh the Commission and are available 
for public Inspection. 

Kenneth F. Plumb. 

Secretary. 

IFR Doc 85-5924 Filed 3-12-83; MS imj 
BILLING coec fM7-01-* 


I Docket No. TAS5-2-42-000; TAS5-2-42- 

OOIJ 

Transwestem Pipeline Co.; Proposed 
Changes In FERC Gas Tariff 

March 8,1385. 

Take notice that Transwestem 
Pipeline Company (Trans western) on 
March 1.1985 tendered for filing as part 
of its FERC Gas Tariff, Second Revised 
Volume No. 1, the follow ing sheets: 
Twenty-eighth Revised Sheet No. 5 
Twenty-sixth Revised Sheet No. 6 
Eleventh Revised Sheet No. 6A 
The above tariff sheets are issued 
pursuant to 1 ran* we stem's Purchased 
Gas Coat Adjustment provision set forth 
in Article 19 of the General Terms and 
Conditions of Trans western s FERC Gas 
Liriff. Second Revised Volume No, 1. 
The Purchased Gas Cost Adjustment 
reflected in these sheets is a decrease of 
S 1630/dth. 


The rate change therein consists of: 

(1) A decrease in the cost of Gas 
Adjustment of $.1078/dth bused upon 
decreases in the projected ga9 coats; and 

(2) A decrease in the Surcharge 
Adjustment of $.0552/dth due to a 
decrease in the balance in the Gas Cost 
Adjustment Account as of December 31, 

1984. 

The proposed effective date of the 
above tariff sheets is April 1,1985. 

Copies of the filing were served on 
Transwestern’s jurisdictional customers 
and interested state Commissions. 

Any person deshrieg to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy’ Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
D.C 20428. in accordance with Rales 211 
and 214 of the Commission's Rules of 
Practice and Procedure [18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before March 15, 

1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must Die a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth T. Plumb. 

Secretary. 

[FR Doc. 85-5929 Filed 3-12-85; 845 am) 

OU LtMO coot «r 17-01-11 


ENVIRONMENTAL PROTECTION 
AGENCY 

(OPP-30C00/ 44A; PH-FRL 2791-51 

Initiation of Special Review of 
Registrations of Pesticide Products 
Containing Alachlor Extension of 
Comment Period 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

summary: EPA has extended the period 
for submission of comments in regard to 
the Notice of Initiation of Special 
Review of Registrations of Pesticide 
Products Containing Alachlor. 
date: The comment period closes on 
April 9.1985. 

address: Three copies of comments, 
identified by ' OPP 30000/44A/' should 
bo sent to: 

Information Services Section. Program 
Management and Support Division 
(TS-767C), Office of Pesticides 
Programs. Environmental Protection 
Agency. 401 M St., SW., Washington. 
D C. 20460. 


In person, bring comments to: Rm. 236. 
CM * 2,1921 Jefferson Davis Highway, 
Arlington, VA 22202. 

The record is available for review at 
the address given above. 

FOR FURTHER INFORMATION CONTACT: 

By mail: Diane lerley, Registration 
Division (TS-767C), Office of 
Pesticides Programs. Environmental 
Protection Agency, 401 M St., SW H 
Washington. D.C. 20460. 

Office location and telephone number: 
Rm. 711. CM #2,1921 Jefferson Davis 
Highway. Arlington, VA, (703-557- 
7451). 

SUPPLEMENTARY INFORMATION: On 

January’ 9,1985, EPA bsued a Notice of 
Initiation of Special Review of 
Registrations of Pesticide Products 
Containing Alachlor. This notice was 
published in the Federal Register of 
January 9.1985 (50 FR 1115). The 
deadline for submitting comments in the 
Notice was February 25,1985. Requests 
for an additional 60 days in which to 
submit comments to EPA have been 
received from the registrant and others 
who were affected by the determination. 
They have specified a need for 
additional time to respond to the risk/ 
benefit analysis set forth in the Alachlor 
Position Document 1 (PD 1), The Agency 
also believes granting a limited 
extension of time will best sen e the 
interest of the Agency and other persons 
involved in completing the Special „ 
Review as soon as possible. Therefore, 
all registrants, applicants for 
registration, and other interested 
persons shall have until April 9.1985, to 
submit comments or information. These 
submissions should be sent to the 
Document Control Officer at the address 
given above. All comments should bear 
the identifying notation "OPP-30000/ 
44A.” Comments received on or before 
April 9,1985, will be considered before 
the Agency decides to issue a notice of 
proposed regulatory action. Comments 
received after April 9,1985 shall be 
considered to the extent feasible.. 

All written comments filed will be 
available for public inspection in the 
office of the Document Control Officer 
at the above address from 8 to 4 p.m. 
Monday through Friday, excluding legal 
holidays. See the January 9 notice for 
information on submitting confidential 
business information. 

Dated: February 27,1985. 

Steven Scbntzow, 

Director. Office of Pesticide Programs. 

|FR Doc. 85-5448 Filed 3-12-85. 845 am) 

StUiNO CODE U 
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IOPP-240060; PH-FRL 2791-61 

Arizona et al.; State Registration of 
Pesticides 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: FPA has received notices of 
registration of pesticides to meet special 
local needs under section 24(c) of the 
Federal Insecticide. Fungicide, and 
Rodenticide Act (FIFRA), as amended, 
from 17 States. A registration issued 
under this section of FIFRA shull not he 
effective for more than 90 days if the 
Administrator disapproves the 
registration or finds it to be invalid 
within that period. If the Administrator 
disapproves a registration or finds it to 
be invalid after 90 days, a notice giving 
that information will be published in the 
Federal Register. 

date: The last entry for each item is the 
date the State registration of that 
product became effective. 

FOR FURTHER INFORMATION CONTACT: 
Sandra English. Registration Division. 
(TS-7B7C), Office of Pesticide 
Programs, Environmental Protection 
Agency. 401 M St.. SW.. Washington. 
D.C. 

Office location and telephone number; 
Rm. 728A, CM *2,192t Jefferson 
Davis Highway. Arlington. VA. (703- 
557-7116). 

SUPPLEMENTARY INFORMATION: Most of 
the registrations listed below were 
received by the EPA in December 1984. 
Receipts of State registrations will be 
published periodically. Of the following 
registrations, seven involve a changed- 
use pattern (CUP). The term '‘changed- 
use pattern” is defined in 40 CFR 
162.3(k) as a significant change from a 
use pattern approved in connection with 
the registration of a pesticide product. 
Examples of significant changes include, 
but are not limited to. changes from a 
nonfood to food use, outdoor to indoor 
use. ground to aerial application, 
terrestrial to aquatic use, and 
nondomestic to domestic use. 

Arizona 

EPA SLN No. AZ 84 0008, FMC Corp. 
Registration is for AMMO 2.5EC to be 
used on Bermudagrass to control 
fulgorids (insects) in Bermudagrass 
grown for seed. December 26.1984. 

California 

EPA SLN No, CA 84 0215, California 
Dept, of Food and Agriculture Pest 
Detection. Registration is for Ethylene 
Dibromide to oe used on citrus fruit 
post-harvested and destined for export 


only to control fruit flies. December 28. 

1984. 

EPA SLN No, CA 84 0225 . San Benito 
County Agricultural Commissioner. 
Registration is for Starling and 
Blackbird Bait Starlicide Mealworm 
Solution (1.92%) to be used on outside 
feed bunkers, preferably in alleyways, 
out of paths of feed trucks to control 
starlings and blackbirds. November 14, 
1984 

EPA SLN No. CA 84 0241, Rohm and 
Haas Co. Registration is for Goal 1.6E 
Herbicide to be used on clover (ladino 
and red) to control clover grown for 
seed. December 17.1984. 

Florida 

EPA SLN No. FI 84 0029, EL du Pont 
de Nemours. Registration is for DuPont 
Benlate Fungicide to be used on 
dandelions to control white mold. 
December 27.1984. 

Georgia 

EPA SLN No. CA 84 0009, FMC Corp. 
Registration is for Furadan 4F (tank mix 
w/Nemacur 3SC) to be used on tobacco 
to control insects. November 5.1984. 

Hawaii 

EPA SLN No. HI 84 0008. FMC Corp. 
Registration is for Wettable Sulphur to 
be used on papya to control mites. 
December 27.1964 
EPA SLN No. HI 84 0009. FMC Corp. 
Registration is for Wettable Sulphur to 
be used on macadamia nuts to control 
mites. December 11,1984. 

Idaho 

EPA SLN No. ID 84 0013. PureGro Co. 
Registration is for PureGro Preharvest 
Dessicant to be used on hops to control 
downy mildew and broadlcaf weeds. 
December 7.1984. 

EPA SLN No. ID 84 0014. Mobay 
Chemical Co. Registration is for Sencor 
4 Flowable to be used on dry field peas 
to control chickweed. shepherdspurse. 
dog fennel, henblt. lambsquarters, wild 
mustard, and field pcnnycress 
(banweed). (CUP) December 7.1984. 

KPA SLN No. ID 84 0015. Mobay 
Chemical Co. Registration is for Sencor 
DF 75% Dry Flowable to be used on dry 
field peas to control chickweed, dog 
fennel, henbit. lambsquarters, wild 
mustard, field pennycress (banweed). 
and shepherdspurse (CUP) December 7. 
1984. 

Illinois 

EPA SLN No. IL 84 0006. Dow 
Chemical Co. Registration Is for Tonlon 
10K Pellets Herbicide to be used on 
permanent grass pastures and 
rangelands to control unwanted woody 


plants Hnd various braadleef weeds 
October 11.1984. 

EPA SLN No. IL 84 0007. Uphu 
Chemicals, Inc. Registration is for Rozol 
Paraffinized Pellets to be used on 
orchards to control mice. October 7. 
1984. 

tauisiana 

EPA SLN No. LA 84 0020. IQ 
Americas. Inc. Registration is for 
Actellic 5E to be used on grain to control 
insects. December 28,1984. 

Minnesota 

EPA SLN No. MN 84 0004. Hopkins 
Agricultural Chemical Co. Registration 
is fpr Sodium TCA Weed Killer to be 
used on birdsfoot trefoil grown for seed 
to control annual grosses such as ere on 
and yellow foxtail, alsike, and red 
clover. December 8,1984. 

Mississippi 

EPA SLN No. MS 84 0019. Chevron 
Chemical Co. Registration is for Orth u 
Paraquat Plus to be used on alfalfa to 
control weeds between cuttings. (CUP? 
December 12,1984. 

EPA SLN No. MS 04 0020. Chevron 
Chemical Co. Registration is for Orthii 
Paraquat Plus to be used on fescue und 
mixed grasses to control weeds. (CUP) 
December 12.1984. 

Montana 

EPA SLN No. ATT84 0008 . Lipha 
Chemicals, Inc. Registration is for Rozol 
Paraffinized Pellets to be used on 
orchards to control mice. (CUP) 
December 6.1984. 

Nebraska 

EPA SLN No. NE 84 0009. Dow 
Chemical Co. Registration is for Tordun 
22K Weed Killer (Picloram) to be used 
on rangeland and pastures to control 
leafy spurge, musk thistle, and broadleaf 
weeds. December 10.1984. 

New Jersey 

EPA SLN No. Nf 64 0021. SDS Biotech 
Corp. Registration is for Daconil 2787 
Flowable Fungicide to be used on turf to 
control onthracnose. November 19.1984. 

EPA SLN No. N/ 84 0022. SDS Biotech 
Corp. Registration is for Daconil 2787 to 
be used on turf to control anthracnostv 
November 18.1984. 

Oregon 

EPA SLN No. OR 84 0051. Chevron 
Chemical Co. Registration is for Ortho 
Lindane No. 200 Spray to be used on 
forest nurseries to control cone seed 
insects [Dioryctria $pp ) December 31, 
1984. 
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EPA SLN No. OR 84 0052 . USDA 
Forest Service. Registration is for MCB- 
*10 CKR to he used as a controlled- 
release formulation on wind-felled and 
standing Douglas fir trees to control 
Douglas fir beetles. December 11.1984. 

Texas 

EPA SLN No. TX 84 0023. Nalco 
Chemical Co. Registration is for Nalco 
7330 to be used on oilfield injection 
waters to control slime-forming bacteria 
and sulfate-reducing bacteria. December 

19.1984. 

EPA SLN No. TX 84 0024. IC1 
Americas, Inc. Registration is for 
Acetellic 5E to be used on stored grain 
to control seed rotting, mold, and 
bacteria. December 20,1984. 

EPA SLN No. TX 84 0025. NL Treating 
Chemicals. Registration is for Surflo- 
B315W to be used on oil field wells to 
control microbes December 27,1984. 

EPA SLN No. TX 84 0028 1 NL Treating 
Chemicals. Registration is for Surilo- 
B315 to be used on oil field wells to 
control microbes. December 27,1984. 

Virginia 

EPA SLN No. VA 84 0007. FMC Corp. 
Registration is for Furadan 4F to be used 
on strawberries to control root weevils. 
December 8,1984. 

EPA SLN No. VA 84 0008. Velsico! 
Chemical Corp. Registration is for 
Diphadnone (Ramik Green) to be used 
on fruit orchards to control meadow 
voles and pine voles. (Clip) December 

19.1984, 

Washington 

EPA SLN No. WA 84 0072. Tri-River 
Chemical Co. Registration is for Chcm 
Hoe 135 A Glean to be used on fallow • 
land to be planted with winter wheat to 
control weeds. (CUP) March 11.1984. 

ISet 24 . as amended 92 Slut. 835 (7 IT.S.C 

t36|) 

Dated: February 27,1985. 

Steven Schatzow, 

Director, Office of PexUckie Programs. 

[FR Dor 85-5447 Filed 3-12-85; 8:45 am) 

CO0€ 4MO-SO-M 


(OPP-50832 FRL-2794-1 Jl 

htousne# of Experimental Use Permits; 
Corp. et si. 

4Qekcv: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has granted 
**perimental use permits to the 
^-lowing applicants. These permits are 
n accordance with, and subject to, the 
^visions of 40 CFR Part 172. which 


defines EPA procedures with respect to 
the use of pesticides for experimental 
purposes. 

FOR FURTHER INFORMATION CONTACT: 

By mail, the product manager cited In 
each experimental use permit at the 
address below: Registration Division 
(TS-787C). Office of Pesticide Programs, 
Environmental Protection Agency, 402 M 
Street SW„ Washington, D.C. 20400. 

In person or by telephone: Contact the 
product manager at the following 
address at the office location or 
telephone number cited in each 
experimental use permit: 1921 Jefferson 
Davis Highway. Arlington, VA. 
SUPPLEMENTARY INFORMATION: EPA has 
issued the following experimental use 
permits: 

279-EUP-78. Extension. FMC 
Corporation. 2000 Market St.. 
Philadelphia, PA 19103, This 
experimental use permit allows the use 
of 4.599 pounds of the insecticide 
carbosulfan on alfalfa to evaluate the 
control of various alfalfa insects. A total 
of 1,533 acres are involved; the program 
is authorized only in the States of 
Arizona, California, Colorado, Idaho. 
Illinois, Indiana, Iowa. Kansas, 

Kentucky. Maryland. Michigan. 
Minnesota, Missouri. Mississippi. 
Montana. Nebraska, Nevada. New 
Jersey, New Mexico. New York. North 
Carolina, Ohio, Oklahoma, Oregon, 
Pennsylvania. South Dakota. Tennessee. 
Texas. Utah, Virginia. Washington, 

West Virginia, Wisconsin, and 
Wyoming. The experimental use permit 
is effective from November 1,1984 to 
February 5.1988. This permit is issued 
with the limitation that all treated crops 
are destroyed or used for research 
purposes only. (Jay Ellenberger. PM 25, 
Rm. 202. Cm#2, (703-557-2388)) 

27&-EVP-79. Extension. FMC 
Corporation. 2000 Market St., 
Philadelphia, PA 19103. This 
experimental use permit allows the use 
of 491.25 pounds of the insecticide 
carbosulfan on citrus to evaluate the 
control of various citrus insects. A total 
of 85 acres are involved; the program is 
authorized only in the States of Arizona. 
California, Florida, and Texas. The 
experimental use permit is effective 
from November 1.1984 to February 13, 
1988. This permit is issued with the 
limitation that all treated crops are 
destroyed or used for research purposes 
only, (jay Ellenberger. PM 25. Rm. 202, 
Cm #2, (703-557-2388)) 

279-EUPS7. Extension. FMC 
Corporation, 2000 Market SL, 
Philadelphia, PA 19103. This 
experimental use permit allows the use 
of 1,624 pounds of the insecticide 
carbosulfan on surghum to evaluate the 


control of various sorghum insects. A 
total of 454 acres are involved; the 
program is authorized only in the States 
of Arizona. California, Colorado, Iowa, 
Kansas. Missouri. Nebraska, New 
Mexico. Oklahoma. South Dakota, and 
Texas. The experimental use permit is 
effective from November 5,1904 lo 
February 22.1988. This permit is issued 
with the limitation that all treated crops 
are destroyed or used for research 
purposes only. (Jay Ellenberger, PM 25, 
Rm. 202, Cm#2, (703-557-2386)) 
279-EUP-89. Extension. FMC 
Corporation. 2000 Market SL, 
Philadelphia, PA 19103. This 
experimental use permit allows the use 
of 2.112 pounds of the insecticide 
carbosulfan on apples to evaluate the 
control of various apple insects. A total 
of 132 acres are involved: the program is 
authorized only in the States of 
California, Georgia, Idaho, Indiana, 
Maine, Maryland, Michigan. Missouri, 
New Hampshire, New Jersey. New York, 
North Carolina, Ohio, Oregon, 
Pennsylvania, South Carolina, Virginia, 
Washington, West Virginia, and 
Wisconsin. The experimental use permit 
is effective from November 5,1984 to 
March 5,1986. This permit is issued with 
the limitation that all treated crops are 
destroyed or used for research purposes 
only. (Jay Ellenberger, PM 25. Rm. 202, 
CM#2 (703-557-2386)) 

279-EUP-95. Extension- FMC 
Corporation, 2000 Market St., 
Philadelphia. PA 19103. This 
experimental use permit allows the use 
of 1,817 pounds of the insecticide 
carbosulfan on field com to evaluate the 
control of various insects. A total of 539 
acres are involved; the program is 
authorized in the States of Arizona, 
Colorado. Idaho, Illinois, Indiana, Iowa, 
Kansas. Kentucky, Louisiana. Maryland, 
Michigan. Minnesota. Missouri. 
Nebraska, New Jersey. New Mexico, 
New York. Ohio. Oklahoma, Oregon. 
Pennsylvania. South Dakota. Tennessee, 
Texas. Utah. Virginia, Washington, 

West Virginia. Wisconsin, and 
Wyoming, The experimental use permit 
is effective from November 5,1985 to 
March 1,1988, This permit is issued with 
the limitation that all treated crops are 
destroyed or used for research purposes 
only. (Jay Ellenberger. PM 25. Rm. 202, 
CN#2 (703-557-2386)) 

8730-EUP-17. Issuance. Health-Chem 
Corporation. 1107 Broadway. New York, 
NY 10010. This experimental use permit 
allows the use of 99 pounds of the 
biological insecticide (ZJ-ll- 
hexadecenal on field and sweet com to 
evaluate the control of Heliothis 
species. A total of 300 acres are 
involved; the program is authorized only 
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in the State of Arizona. The 
experimental use permit is effective 
from February. 6,1985 to April 8,1985. A 
temporary exemption from the 
requirement of a tolerance for residues 
of the active ingredient in or on held and 
sweet corn has been established. 
(Timothy Gardner. PM 17. Rm 207. 

CM#2 (703-557-2890)) 

707-EI/P-95 . Extension. Rohm and 
Hass Company, Independence Mall 
west. Philadelphia. PA 19105. This 
experimental use permit allows the use 
of 33.000 pounds of the chemical 
hybridizing agent potassium l-(p- 
chloropheny))-1,4-dihydro~&-methyi~4~ 
oxopyridazine-3-tarboxylate on wheat 
to evaluate its hybridizing potential. A 
total or 33.000 acres are involved; the 
program is authorized only in the States 
of Alabama. Arkansas, Colorado. 
Georgia. Illinois. Indiana. Kansas. 
Kentucky, Louisiana. Minnesota, 
Mississippi. Missouri. Nebraska. North 
Carolina. Norlh Dukota. Ohio. 
Oklahoma. South Carolina. Tennessee. 
Texas, and Virginia. The experimental 
use permit is effective from March 1. 
1985 to March 1.1988. A temporary 
tolerance for residues of the active 
ingredient in or on wheat (second 
generation, grown out of the hybrid seed 
and untreated male parent) has been 
established. (Robert Taylor. PM 25. Rm. 
245. CM #2 (703-557-1900)) 

Persons wishing to review these 
experimental use permits are referred to 
the designated product managers. 
Inquiries concerning these permits 
should be directed to the persons cited 
above. It is suggested that interested 
persons call before visiting the EPA 
office, so that the appropriate file may 
be made available for inspection 
purposes from 8:00 a.m. to 4:00 p.m., 
Monday through Friday, excluding legal 
holidays. 

(See. 5, Pub. L 95-306; 92 Slat. 828 (7 U.S.C. 
138c)) 

Dated: February' 28.1985 
Robert V. Broun. 

Acting Director , Registration Division, Office 
of Pesticide Programs . 

(FR Doc 85-5706 Filed 3-12-85; 8*5 am| 

MJJNG COOC 


lPf-405; PH-FRL *2794-5] 

Certain Companies; Pesticide 
Tolerance Petitions; SOS Biotech 
Corp. et ai. 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has received pesticide, 
food, and feed additive petitions relating 


to the establishment and/or amendment 
of tolerances for certain pesticide 
chemicals in or on certain raw 
agricultural commodities. 

aooress: Hy mail, submit communis 
identified by tho document control 
number (PF-405) and the petition 
number, attention Product Manager 
(PM) named in each petition, at the 
following address: Information Services 
Section (TS-757C). Program 
Management and Support Division. 
Office of Pesticide Programs. 
Environmental Protection Agency, 401 M 
Street SW., Washington. D.C. 20460. 

In person, bring comments to: 
Information Services Section (TS-757C), 
Rm. 238. CM*2,1921 (efferson Davis 
Highway, Arlington. VA 22202. 

Information submitted as a comment 
concerning this notice may he claimed 
confidential by marking any part or ail 
of that information as “Confidential 
Business information'* (COi). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments filed in response to this 
notice will be available for public 
inspection in the Information Services 
Section office at the address given 
above, from 8 a.m. to 4 p.m., Monday 
through Friday, except legal holidays. 

FOR FURTHER INFORMATION CONTACT. 

By mail: Registration Division (TS- 
787Q. Attn: (Product Manager (PM) 
named in each petition), Environmental 
Protection Agency, Office of Pesticide 
Programs, 401 M Street SW.. 
Washington. D.C. 20460. 

In person: Contact the PM named in 
each petition at the following office 
location/telephone number 


Product 

Ota* locate*/ 
nurrenr 

Addrm 

PM-17. Tssotf* A 

Rm 207. CM# 1 

CPA 1W1 

Qartn* 

l*»~4&7-anot 

von 

May. Arvrgson. 
VA 22202 

PM-a, Return 
Mounrtort. 

Rm 247, CM* 8 
(7n*-457-1M0| 

Do 

PM-2V Hot? 

Rm 221 XU 9 8 
|70»-tt7-lfl00} 

Do 


SUPPLEMENTARY INFORMATION: EPA has 

received pesticide (PP). food, and feed 
additive petitions (FAT) relating to the 
establishment and/or amendment of 
tolerances for certain pesticide 
chemicals in or on certain agricultural 
commodities. 


1. Initial Filing 

PP5F3222. SDS Biotech Corp.. P.O 
Box 348, Painesvillc. OH 44077. Propose* 
amending 40 CFR 180.379 by 
establishing tolerances for the residue 
of the insecticide cyano (3- 
phenoxyphenyl)mothyl-4-chIoro-a!phrt- 
(Imethylcthyl) benzeneacetute in or on 
the following commodities: 



The proposed analytical method for 
determining residues is gas 
chromatography. (PM-17) 

II. Amended Petitions 

1. PP4F3122. Zoecon Corp., A Sandoz 
Co.. 975 California Ave., Palo Alto, CA 
94304. EPA issued a notice, published in 
the Federal Register of October 17.1984 
(49 CFR 40059). which announced that 
Zoecon Corp. had submitted PP 4F3122 
to the Agency proposing to amend 40 
CFR 180.356 by establishing tolerance* 
for the combined residues of the 
herbicide norfiurazon [(4*chloro-5- 
me!hyl-amino)-2 (alpha, alpha, alpha 
trifluoro-in-tolyl)-3(2//)-pyridazinone)] 
and its desmethyl metabolite in or on 
the following: 


CommodOM 

Parti 

A 

w* 

M»S§ mMl and 

It 

W\0xm MOO DHmFv yOup (uOyWtOMqf, 

rant daatuny. aicJartuny. gcOMfaorry. hut**- 
bwy, loQvntwny, oUM bpry, md younQbinyt 

Of 

Itm nuts {bocch nut. brut nut, Uittamu* 
cash**. coevtnut c*w«|uap*t tuduxy nut and 

01 




Zoecon Corp. has amended the 
petition by: 

a. Increasing the tolerance level on 
alfalfa hay and meal from 3.0 ppm to 50 
ppm: and adding alfalfa forage at 2.0 
ppm. 

b. Increasing the tolerance level for 
the smull fruits and berries group from 
0.1 ppm to 0.2 ppm. 

The proposed analytical method for 
determining residues is gas 
chromatography. (PM-23) 

2. PP 4F3U8 & FAP 4H5443 . Mobay 
Chemical Corp.. Agricultural Chemical 
Division, P.O. Box 4913. Kansas City. 
MO 64120. EPA issued a notice, 
published in the Federal Register of 
January 16,1985 (50 FR 2340). which 
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announced that Moboy Chemical Corp. 
had submitted PP 4F3148 and FAP 
4 H5443 to the Agency proposing to 
amend 40 CFR 160.410 (raw agricultural 
commodities) and 21 CFR Parts 193 
(food) and 561 (feed) by establishing 
tolerances for the combined residues of 
the fungicide l-(4-chlorophenoxy}-3.3- 
dimethyl-1 -{1//-1.2,4-triazol-l-yl)-2- 
butanone and its metabolite beta-(4- 
chiorophenoxy)-a)pha(1.1- 
d:methylcthyl)-l//-1.2.4-triazol'l-ethanol 
in or on the commodities as follows: 



Mobay Chemical Corp. has amended 
the petition by revising the tolerance 
expression to include two of Its 
metabolites to read: “l-(4- 
ch I orophenoxy F3,3-dimethy l-l-(l/f-l ,2,4- 
triazol-l-yl)-2-butanone and its 
metabolites bcta-(4-chlorophenoxy)- 
alpha-(l,l'dimethylethyl)-l7/-l^,4- 
triazol-1 -ethanol, and 4-(4- 
<hlorophenoxy)-2.2-dimethyl-4-(l//-1.2,4- 
triazoM-ylFl.abutanediol." 

The proposed analytical method for 
determining residues is gas liquid 
chromatography. (PM-21) 

(Secs 408(d)(2) 68 Slat. 512 (21 U.S.C. 
M6«(d)(2)); 409(c)(1). 72 Slat. 1788 (21 U.S.C. 

™*(cMl))) 

Dated: March 1.1985. 

Robert V. Brown. 

Acting Director, Registration Division. Office 

of Pesticide Programs, 

|TR Doc. 85-5692 Filed 3-13-85; 8:45 am) 
•’Ujao COOf §*60-50 M 


IOPTS-59183A; FRL-2795-7) 

Certain Chemicals; Approval of Teat 
Marketing Exemption 

agency: Environmental Protection 
Agency (EPA). 

acti on; Notice. _ 

summary: This notice announces EPA's 
approval of an application for a test 
marketing exemption (TME), TME-85-20 
under section 5(h)(6) of the Toxic 
Substances Control Act (TSCA) The 
test marketing conditions are described 
below. 

*n^CT!YI DAT* March 5.1985. 

*0R FURTHER INFORMATION CONTACT: 

Anna CoutUtkls, Premanufacture Notice 


Management Branch. Chemical Control 
Division (TS-794), Office of Toxic 
Substances. Environmental Protection 
Agency. Rm. E-613B, 401 M St. SW.. 
Washington. D.C. 20460. (202J-382-2252. 

SUPPLEMENTARY information: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
disposal of the substance for test 
marketing purposes will not present any 
unreasonable risk of infury to health or 
the environment EPA may impose 
restrictions on test marketing activities 
and may modify or revoke test 
marketing exemption upon receipt of 
new information which casts significant 
doubt on its finding that the test 
marketing activity will not present any 
unreasonable risk of Injury. 

EPA hereby approves TME 85-20. 

EPA has determined that test marketing 
of the new chemical substance 
described below, under the conditions 
set out In the TME application, and for 
the time period and restrictions (if any) 
specified below, will not present any 
unreasonable risk of injury to health or 
the environment. The volume imported 
must not exceed that specified in the 
application. All other conditions and 
restrictions described in this notice must 
be met The following additional 
restrictions apply. A bill of lading 
accompanying each shipment must state 
that use of the substance Is restricted to 
that approved in the TME. The 
Company may not manufacture the 
substance in the United States. The 
Company may provide the TME 
substance only to the one customer 
Identified in the application. A Material 
Safety Data Sheet (MSDS) must 
accompany shipment, and workers are 
required to wear specified protective 
equipment In addition, the following 
records must be maintained until five 
years after the date they are created, 
and shall be made available for 
Inspection or copying in accordance 
with section 1! of TSCA: 

1. Records of the quantity of the TME 
substance imported. 

2. The customer receiving the TME 
substance must maintain records of 
names of persons who wear respirators 
during the processing and use of the 
TME substance. 

3. Records of the dates of shipment to 
the customer specified in TME 85-20 
and the quantities supplied in each 
shipment. 


4. Copies of the bill of lading that 
accompanies each shipment of the TME 
substance. 

T. 85-20 

Date of Receipt: January 15,1985. 

Notice of Receipt January 25,1985 (50 
FR 3594). 

Applicant Confidential. 

Chemical: (G) 2-{alpha-(2-hydroxy-3- 
sulfo-5-ethenylsulfonylphenylazo)- 
benzylidenehydrazino]-5-substituted, 
cuprate, sodium salt. 

Use: (G) Textile dye. 

Production Volume: 300 kilograms. 

Number of Customers: One. 

Worker Exposure: Processing and use: 
Dermal and inhalation, a total of 4 
workers, up to 6 hrs/day, and less than 
129 days/yr. 

Test Marketing Period: 6 months. 

Commencing on: March 5,1985. 

Risk Assessment The Agency has 
Identified potential adverse health 
effects associated with exposure to 
substances analogous to the TME 
substance. However, under the 
conditions outlined above and the 
restrictions below, the estimated worker 
exposure to the test market substance 
will not be significant The Agency has 
also identified potential environmental 
effects associated with releases of the 
TME substance to surface waters. 
However, under the conditions of use, 
the releases are not expected to be 
significant. Therefore, the test market 
substance will not pose any 
unreasonable risk of injury to health or 
the environment during use. 

Additional Restrictions: The 
Company is prohibited from 
manufacturing the test market substance 
in the United States. In addition, the 
workers are required to wear the 
protective equipment outlined in the 
Material Safety Data Sheet which was 
submitted by the Company with the 
TME application. 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
come to its attention which casts 
significant doubt on Its finding that the 
test marketing activities will not present 
any unreasonable risk of injury to health 
or the environment 

Dated: March 5,1983. 

Don R. CUy. 

Director. Office of Toxic Substances. 

[FR Doc. 85-5977 Filed 3-12-85; 8:45 am] 

ML IIMO COQC frft M 
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IOPTS-51560; FRL-27M-SI 

Certain Chemicals; Premanufacture 
Notices 

Correction 

In FR Doc. 85—4997. beginning on page 
8390 in the issue of Friday, March 1. 
1985, make the following corrections: 

1. On page 8391, second column, the 
twenty-fourth line should read. **p 85- 
523". 

Z On page 8392. third column, the 
ninth through the twenty-second lines 
should be removed. 

KUJMG coot 150S-C1-4I 


I OPTS 140059; BH-FRl 2798-7] 

Asbestos; Disclosure of Confidential 
Business Information to Congress 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: The Subcommittee on 
Oversight and Investigations of the 
Committee on Energy and Commerce of 
the House of Representatives has 
requested information from EPA 
concerning the submission of two draft 
proposed rules on asbestos to the Office 
of Management and Budget (OMBJ in 
1964 and the withdrawal of the draft 
proposed rules in 1985 to allow for the 
implementation of section 9 of the Toxic 
Substances Control Act (TSCA). To 
comply with this request. RPA will 
provide the Subcommittee copies of 
numerous documents surrounding the 
development of the draft asbestos rules 
and the decision to invoke section 9. 
One of those documonts contains 
information which has been claimed as 
confidential by asbestos miners, 
importers, and processors. 
date: Documents containing 
. information claimed as confidential will 
be provided to the Subcommittee no 
sooner than March 23.1965. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein. Director. TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances. Environmental 
Protection Agency. Rm. E-543, 401 M St.. 
SW. Washington, D.C. 20466, Toll-Free: 
(800-424-0065), In Washington. D.C.: 
(554-1404), Outside the USA: (Opemtor- 
202-554-1404). 

SUPPLEMENTARY INFORMATION: In a 

letter to EPA dated February 25.1985. 
the Chairman of the Subcommittee on 
Oversight and Investigations of the 
House Committee on Energy and 
Commerce stated that the Subcommittee 
has initiated an inquiry into the 
circumstances surrounding EPA's 


submission of two draft proposed rules 
on asbestos to the Office of 
Management and Budget In 1984, the 
withdrawal of those rules in early 1985, 
and the subsequent referral of potential 
asbestos regulation to the Occupational 
Safety and Health Administration under 
section 9 of TSCA. As part of that 
inquiry, the Chairman requested 
information and copies of documents 
relating to the drafting of the proposed 
asbestos rules and to communications 
among EPA, OMB, and other Federal 
agencies concerning the draft proposed 
asbestos rules. 

Included In the documents responsive 
to the Chairman's request in the 
Regulatory Impact Analysis (RIA) for 
the draft proposed asbestos rules. Thai 
document contains detailed information 
on all aspects of the asbestos industry, 
including figures on asbestos 
consumption, production, importation, 
pricing, and exposure. Much of this 
information was obtained directly from 
asbestos producers and processors 
tinder the authority of section 8(a) of 
TSCA. Some of this Information 
submitted to the Agency and 
incoporated into the RIA has been 
claimed confidential by is submitters. 

Under 40 CFR 2.306(h). EPA is 
required to provide confidential 
business information to a congressional 
subcommittee in response to a written 
request by its chairman. Before 
providing that Information, however. 40 
CFR 2.209(b) requires that the submitters 
of the information be notified of the 
proposed disclosure at least 10 days in 
advance of its occurrence. This Federal 
Register notice is being published to 
provide notification to all asbestos 
producers and processors who have 
submitted asbestos information to EPA 
under section 8(a) of TSCA that the 
Agency will permit the House 
Subcommittee on Oversight and 
Investigations to have access to the RIA 
containing information claimed 
confidential. This access will occur no 
sooner than 10 days after publication of 
this notice. 

Before being provided access to 
confidential business information, the 
Subcommittee staff members designated 
by the Chairman to have access will be 
briefed on the appropriate security 
procedures to be followed and will be 
informed of the provisions of section 14 
of TSCA. which set criminal penalties 
for unlawful disclosure of confidential 
business information. Portions of the 
document containing information 
claimed confidential will be clearly 
designated. 

The Subcommittee has not indicated 
where it will review the TSCA 
confidential business information. 


Dated: March II. 1985. 

John A. Moore. 

Assistant Administrator for Pesticides and 
Toxic Substances. 

(FR Doc. 85-8143 Filed 3-12-85; B:« am) 
8JLUNG coot tseo-to-N 


FEDERAL COMMUNICATIONS 
COMMISSION 

CAP Broadcasting et aL; Erratum 

In the mutter of Applications of: 


Mir J. Sautter and Charles MM Docket No. 64- 
f. Seltzmank dbs. CAP 1283, PH* No. 

Rroadcafting. Bountiful BPH-AaUKMAo 

ITT. 

Keq. 99.3 MHz. 

Channel 2S&C. 43 

kW (!IAV) 7*2 
maters. 

Bvuntifttl Communications MM Dock*! No M 
of Utah. Imu Bountiful 1264. Pits No. 

UT. HC*«~ll20«ttAf 

R*q. 905 MIU 
Channel 2580. 20 
kW | HA VI 1107 
meters. 

Bountiful Wireless Corfu MM Docks! No. 64 
Bountiful. ITT 1285. Pile N* 

BP»Mt211»?AIC 

R rq 90S MHz. 

Channel ZS8C. 25 
kW (IUV). 1181 
metro. 

ShrrW FJlintf Tfachnur. MM Docket No. 84- 
BouUful UT. 1308, File No. 

BHf StmtAC 

R«(|. 90i3 MHz. 

Channel Z5AC. M 
kW (1IAVJ. 1083 

meters. 

Red Dog Broadcasting. ls>c_ MM Docket No. M- 
Woods Cross. UT. 1207 . Pita No 

K«S1 093 MHz. 

Channel 25SC. 23 
kW (HAVk 112S 
meters. 


Mountain Radio 

Madia. 

MM Docket No 64* 

tnc, Layton. UT. 


128S. Pile No 
BPII-S21117AP 

Req. 90S 

MHz. 


Channel 

258C, 


25.07 (VJ. 

20 (H> 


kw iiuv). ns 

fTW»tPf». 



For Construction Permit for a new FM 
Station. 

Erratum. 

Released: January 28, 1965 
1. By Hearing Designation Order 
released December 20,1984, the above- 
captioned mutually exclusive 
applications for new stations were 
designated for hearing. Inadvertently, 
however. 307(b) and comparative issues 
were included. 

Z Accordingly, it is ordered. That 
Opinion Paragraph 13 is Applicable, 
Paragraph 14 is inapplicable and 
Paragraph 15 is inapplicable. 
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3. It is further ordred. That Issue 
Paragraphs 2 and 3 are deleted; the 
comparative issue is added and is 

numbered 3. 

Moral Communications Commission. 

W |an Gay. 

Assistant Chief, 

Audio Services Division. A loss Media Bureau. 
|FH Doc. 85-5910 Filed 3-13-05; 8:45 om| 
e llinq coot #7 12 -ci-a 


FEDERAL HOME LOAN BANK BOARO 

iNo. AC-427J 

East Texas Savings and Loan 
Association, Tyler, TX; Final Action 
Approval of Conversion Application 

Dated: March 7,1985. 

Notice is hereby given that on 
February 13.1935, the Office of General 
Counsel of the Federal Home Loan Bank 
Board, acting pursuant to the authority 
delegated to the Ceneral Counsel or his 
designee. approved the application of 
East Texas Savings and Loan 
Association, Tyler, Texas, for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Secretariat of said Corporation, 
1700 G Street. NW„ Washington. D.C. 
20552 and at the Office of the 
Supervisory Agent of said Corporation 
at the Federal Home Loan Bank of 
Dallas. 500 East John Carpenter 
Freeway. P.O. Box 619026. Dailas/Forl 
Worth, Texas 75261-9026. 

By the Federal Home Loan Bunk Board. 

I I Finn. 

Secretary. 

IFR Doc 85-5970 Filed 3-12-65. 645 am] 

a^UMO COOC 4720-G1-4I 


INo. AC-4261 

The Federal Savings Bank of 
Evangeline Parish, Vilfe Ptatte, LA; 

Final Action Approval of Conversion 

Application 

Dated: March 7,1965 

Notice is hereby given that on January 
31. 1985. the Office of General Counsel 
of the Federal Home Loan Bank Board, 
acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
The Federal Savings Bank of Evangeline 
Parish, Ville Platte. Louisiana, for 
permission to convert to the stock form 
or organization. Copies of the 
application are available for inspection 
at the Secretariat of the Board, 1700 G 
Street NW.. Washington. D.C. 20552. 
and at the Office of the Supervisory 


Agent of the Federal Home Loan Bank of 
Dallas, Post Office Box 619026, Dallas, 
Texas 75261-9026. 

By the Federal Home Loan Bank Board. 

J.J. Finn, 

Secretary. 

[FR Doc. 85-5974 Filed 3-12-65: 645 am| 

BILLING COOC *720-01-*• 


(No. AC-425] 

First Federal Savings and Loan 
Association of Longview, Longview, 

TX; Final Action Approval of 
Conversion Application 

Dated: March 7.1985. 

Notice is hereby given that on 
February 12.1985, the Office of General 
Counsel of the Federal Home Loan Bank 
Board, acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
First Federal Savings and Loan 
Association of Longview, Longview. 
Texas, for permission to convert to the 
stock form of organization. Copies of the 
application are available for inspection 
at the Secretariat of the Board. 1700 G 
Street. NW.. Washington, D C. 20552, 
and at the Office of the Supervisory 
Agent of the Federal Home Loan Bank of 
Dallas, Post Office Box 619027, Dallas, 
Texas 75261-9027. 

By the Federal Home Loan Bank Board. 

|.J. Finn, 

Secretary. 

[FR Doc. 85-5971 Filed 3-12-85; 645 am] 

BILLING COOC 4720-41-41 


(No. AC-424) 

Home Federal Savings and Loan 
Association of Oktahoma City, 
Oklahoma City, OK; Final Action 
Approval of Conversion Application 

Dated: March 7.1985. 

Notice is hereby given that on 
February 12,1985, the Office of General 
Counsel of the Federal Home Loan Bank 
Board, acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
Home Federal Savings and Loan 
Association of Oklahoma City. 
Oklahoma City. Oklahoma, for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Secretariat of the Board. 1700 G 
Street, NW., Washington. D.C. 20552. 
and at the Office of the Supervisory 
Agent of the Federal Home Loan Bank of 
Topeka, Post Office Box 828. Topeka, 
Kansas 66601. 


By the Federal Home Loan Bank Board. 
|.J. Finn. 

Secretary. 

|FR Doc. 85-5972 Filed 3-12-65; 8 45 am] 

BILLING COOC *720-* 1-4* 


(No. AC-423) 

North Wilkesboro Federal Savings and 
Loan Association, North Wilkesboro, 
NC; Final Action Approval of 
Conversion Application 

Dated: March 7.1985. 

Notice is hereby given that on 
February 12,1984, the Office of General 
Counsel of the Federal Home Loan Bank 
Board, acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
North Wilkesboro Federal Savings and 
Loan Association, North Wilkesboro. 
North Carolina for permission to convert 
to the stock form of organization. Copies 
of the application are available for 
inspection at the Secretariat of the 
Board, 1700 G Street, NW., Washington. 
D.C. 20552. and at the Office of the 
Supervisory Agent of the Federal Home 
Loan Bank of Atlanta, 260 Peachtree 
Street. NW., Atlanta. Georgia 30343. 

By the Federal Home Loan Bank Board. 

J.J. Finn,. 

Secretary. 

(FR Doc. 85-5973 Filed 3-12-85; 645 am) 
BltUNG COOC 4720-01-11 


FEDERAL RESERVE SYSTEM 

First National Vermont Corp. et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C, 1842) and 
S 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that aTe 
considered in acting on the applications 
are set forth in section 3(c) of ihe Act (12 
U S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement why a written 
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presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 4. 
1985. 

A. Federal Reserve Bank of Boston 

(Richard E. Randall, Vice President) 800 
Atlantic Avenue, Boston. Massachusetts 
02106: 

1. First National Vermont 
Corporation . Springfield. Vermont; to 
acquire 100 percent of the voting shares 
of The Caledonia National Bank of 
Danville. Danville. Vermont. 

B. Federal Reserve Bank of New York 
(A. Marshall Puckett. Vice President) 83 
Liberty Street. New York. New York 
10045: 

t Chemung Financial Corporation. 
Elmira. New York; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Chemung 
Canal Trust Company, Elmira, New 
York. 

C. Federal Reserve Bonk of 
Philadelphia (Thongs K. Desch. Vice 
President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105: 

1. Liberty Bancorp. Inc,. Carbondale. 
Pennsylvania; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Liberty Discount and 
Savings Bank. Carbondale, 
Pennsylvania. 

D. Federal Reserve Bank of Chicago 

(Franklin D. Dreyer. Vice President) 230 
South LaSalle Street, Chicago, IL 60609: 

1. Den tel Bancorporation, Victor. 
Iowa: to become a bank holding 
company by acquiring at least 80 
percent of the voting shares of Victor 
State Bank, Victor, Iowa, and American 
Savings Bank, Tripoli. Iowa. 

E. Federal Reserve Bank of Atlanta 
(Robert E. Heck. Vice President) 104 
Marietta Street. NW., Atlanta. Georgia 
30303: 

1. Commerce National Corporation , 

Winter Park, Florida; to become a bank 
holding company by acquiring 100 
percent of the voting shares of National 
Bank of Commerce, Winter Park. 
Florida, a de novo bank. 

2. First Atlanta Corporation. Atlanta. 
Georgia: to merge with Bankshares of 
Georgia, Inc., Montezuma, Georgia, 
thereby indirectly acquiring Bank of 
Macon County. Macon. Georgia 

F. Federal Reserve Bank of Dallas 
(Anthony ). Montelaro. Vice President) 
400 South Akard Street. Dallas. Texas 
75222: 

1. Interstate Bancshares, Inc,. 
Houston. Texas; to become a bank 
holding company by acquiring 100 


percent of the voting shares of Interstate 
Bank North. Houston. Texas, a de novo 
bank. 

Board of Governors of the Federal Reserve 
System. March 7.19B5. 

James McAfee, 

Associate Secretary of the Board, 

|FR Doc 85-5954 Filed 3-12-85; 8:45 ami 

BILLING COOC C21S-01-H 


MCORP; Acquisition of Company 
Engaged In Permissible Nonbanking 
Activities 

The organization listed in this notice 
has applied under $225.23(a) (2) o r (f) of 
the Board's Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and 5 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in S 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than April 5.1985. 

A. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street. Dallas. Texas 
75222: 

1. MCORP. Dallas, Texas; to acquire 
an additional 0.2 percent of the 


outstanding shares of MTECH. Dall.is, 
Texas, a subsidiary currently hold under 
section 4(c)(5) of the Act, from 
subsidiary banks of MCORP and to 
continue to engage in permissible data 
processing activities. 

Board of Governors of the Federal Retmr 
System. March 7.1985. 

James McAfee. 

Associate Secretary of the Board, 

(FR Doc. 85-5955 Filed 3-12-85; 8:45 atri| 

BILLING COOC S21O-0I-SI 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

(Docket No. 84N-0102) 

Cumulative List of Orphan Products 
Designations 

Correction 

In FR Doc. 85-2738. beginning on pdgf 
4914 in the issue of Monday, February 4. 
1985. make the following correction on 
page 4915: 

in the table in the first column of the 
page, 'Ufological Producer 
Designations'*, third line in the 
"Proposed use” column, 
"belpharospasm” should have read 
"blepharospasm”. 

2. In the table in the second column of 
the page "Drug Product Designations 
first line of the sixth entry under 
"Proposed use” "Generic” should have 
read "Genetic". 

3. In the same table, in the third 
column of the page, second line of the 
sixth entry under "Name of drug product 
trienthylene" should have read 
"triethylene”. 

BILLING COO r 1505-01-B 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Colorado; Filing of Plats of Survey 

March 4.1985. 

The plats of surv ey of the following 
described land will be officially filed in 
the Colorado State Office. Bureau of 
Land Management. Denver. Colorado 
effective MfcOO a.m.. March 4,1985. 

The plat, in 8 sheets, representing th« 
dependent resurvey of a portion of 
Silverton Townsite. and certain 
boundaries of mineral claims and the 
survey of Tract 38, in T. 41 N.. R. 7 W . 
New Mexico Principal Meridian. 
Colorado. Group No. 661. was accept 
February 13, 1985. 
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This survey was executed to meet 
certain administrative needs of this 

Bureau. 

A!) inquiries about this land should be 
sent to the Colorado State Office, 

Bureau of Land Management. 2020 
Arnpahoe Street, Denver, Colorado 

80205 . 

jack A. Eaves. 

Acting Chief Cadastral Surveyor for 

Colorado, 

IKK Doc. 85-5934'Pned 3-12-85:8:45 am] 

BUAJMQ COO€ 4310-M-M 


|NM 59420; Out Of Nil 52335] 

New Mexico; Proposed Continuation 
of Withdrawal 

agency: Bureau of Land Management. 

Interior. 

action: Notice. 

summary: The Department of Defense 
proposes that a 39.878.74 acre 
withdrawal for the Air Force continue 
for an additional 25 years. The lands 
will remain closed to surface entry and 
mining but will be opened to mineral 
leasing. 

date: Comments should be reoeived by 
June 11, 1985. 

address: Comments should be sent to: 
Chief. Branch of Lands and Minerals 
Operations, Bureau of Land 
Management PO. Box 1449, Santa Fe, 

NM 87501. 

for further information contact: 

Pauline T. Brown, New Mexico State 
Office, 505-988-6328. 

The Department of Defense proposes 
that the existing land withdrawal made 
by Public Land Order 833 of £-21-52, be 
continued for a period of 25 years 
pursuant to section 204 of the Federal 
Land Policy and Management Act of 
1976, 90 Stat. 2751, 43 U.S.C. 1714. The 
land u> described as follows: 

Mexico Principal Meridian 

T 188., R. 7 E, 

W 1, 11-14, 23-28. 35. 3* all. 

T 15S.. R 8E., NMPM. 

Sea t. E*SE*. SW*SE* and that 
portion of SE*SW*. and the NW*SE* 
lying southeast of a diagonal tine 
extending from the SW comer of the 
SE*SW* io the NE comer of the MW Y « 
SK*. 

Secs. 10 and 11: all: 

Sec 12. W*E*.W*: 

Sec 13. S*NE*. SE*. WVfe 
S*ca. 14. 15. 22, 23. 24. 25. 28. 27: all; 

Sec. 33. that portion lying SE of a diagonal 
line extending from the SW comer of the 
•ection to the SE comer of the NE* 

NE*; 

Sec*. 34. 35. 38: all. 

T 10S., R. 8 R., NMPM. 

1, NEV4NEy<i, WttNEK, NW*SE*, 

swy<sw*, n*sw*. nw*; 


Secs. 3. 4, 5, 8, 7,8, 9, la all; 

Sec 11. NE*. W*SE*. W*: 

Sec 12. NW*NW*: 

Sec 13. B*. SW*, SV*NW V. 

Sec 14, W*NE*. SEy4. W*; 

Seem. 15.17,16 19. 20. 21. 22. 23. 24. 25. 28. 

27. 28 29, SO: all; 

Sec 31. NE*. N*SE*. SW*SE*. WV* 

Seem. 33 and 34: all. 

T. 17 a. R. 8 E.. 

Seem. 1. 3. 4. 9-12,14.15*. 

Sec 22. E*NE*: 

Sec. 23. WWNW*. 

Containing approximately 39,878 74 acre* 

The purpose of the withdrawal is for 
use in connection with Holloman Air 
Force Base. The withdrawal segregates 
the land from operation of the public 
land laws generally, including the 
mining laws, and the mineral leasing 
laws. The lands will be opened to the 
mineral leasing laws to the extent 
consistent and compatible with military 
operations. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the Chief, 
Branch of Lands and Minerals 
Operations, in the New Mexico State 
Office. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will also be prepared for 
consideration by the Secretary of the 
Interior, the President, and Congress, 
who will determine whether or not the 
withdrawal will be continued and if so. 
for how long. The final determination on 
the continuation of the withdrawal will 
be published in the Federal Register. 

The existing withdrawal will continue 
until such final determination is made. 

Dated: March 1.1985. 

Chariot W. Lumcher, 

State Director. 

fFR Doc. 85-5933 Filed 3-12-85; 8:45 amj 

BK.UNO COOE 4J10-FB-4I 


Montana; Proposed Reinstatement of 
Terminated Oil and Gas Lease 

Under the provisions of Pub. L. 97-451, 
a petition for reinstatement of oil and 
gas lease M 55518, Madison County. 
Montana, was timely filed and 
accompanied by the required rental 
accruing from the date of termination, 
January 1,1985. 

No valid lease has been issued 
affecting the lands. The lessee has 
agreed to new lease terms for rentals 
and royalties at rates of $10 per acre 


and 18%% respectively. Payment of a 
$500 administration fee has been made. 

Having mel all the requirements for 
reinstatement of the lease as set out in 
section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), the Bureau of Land Management is 
proposing to reinstate the lease, 
effective as of the date of termination, 
subject to the original terms and 
conditions of the lease, the increased 
rental and royalty rates cited above, and 
reimbursement for cost of publication of 
this notice. 

Dated: March 1.1985. 

Cynthia L Embretson. 

Chief Fluids Adjudication Section. 

|FR Doc 85-5897 Filed 3-12-85; 8:45 am) 
BIUJNQ COOC 4310-ON-Ji 


Public Meetings and Extensions of 
Comment Period; Draft Revision, 
Royalty Reduction Guidelines for 
Federal Coal, Phosphate, Potassium, 
Sodium, Sulphur, and Tar Sand Leases 

agency: Bureau of Land Management. 
Department of the Interior. 

action: Notice of public meeting, 
request for public comments and notice 
of extension of comment period. 

summary: This notice sets forth the date 
and time for a public meeting to obtain 
comments on the Draft Royalty 
Reduction Guidelines for Federal Coal. 
Phosphate. Potassium. Sodium. Sulphur, 
and Tar Sand Leases published in the 
Federal Register on February 13,1985 
(50 FR 6062). with a 30-day comment 
period. The Department of the Interior is 
extending Ihe comment period to allow 
the public to develop an appropriate 
response. Therefore, the comment 
period is hereby extended for a period 
of 30 days. 

dates and addresses: The meeting 
will be held as follows: Clarion Hotel. 
Denver Airport, 3203 Quebec Street. 
Denver, Colorado 80207. (303) 321-3333, 
April 3.1985. 8:30 a.m. Comments should 
be submitted by April 14.1985. 
Comments received or postmarked after 
that date may not be considered as part 
of the decisionmaking process on the 
final guidelines. Comments should be 
sent to: Director (006), Bureau of Land 
Management. 18th and C Streets, NW., 
Washington. D.C. 20240. 

SUPPLEMENTARY information: Section 
39 of the Mineral Leasing Act of 1920. os 
amended (30 U.S.C 209). provides the 
authority to reduce royalties below the 
minimums established by statute and 
the rate specified in a lease. The 
regulations at 43 CFR 3485.2(c) 
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implement that statutory authority for 
Federal coal leases. The regulations at 
43 CFR 3503.3-2(d) implement that 
authority to act on royalty reduction 
applications for Federal phosphate, 
potassium, sodium, and sulphur leases. 
For tar sand in Federal combined 
hydrocarbon leases, that authority is 
implemented at 43 CFR 3140.4 (c)(3). 43 
CFR 3141.5-3(b). and 43 CFR 3103.3-1, in 
accordance with procedures contained 
at 43 CFR 3503.3-2(d). Regulations which 
will implement section 39 of the Mineral 
Leasing Act of 1920. as amended, 
regarding royalty reductions for oil 
shale, giisonite, and hardrock leasable 
minerals arc scheduled for publication 
as proposed rulemaking by the Bureau 
of Land Management during 1985. The 
Bureau of Land Management State 
Director is authorized to act on royalty 
reduction applications under the 
existing and prospective regulations. 

The Department has been processing 
royalty reductions utilizing guidelines 
promulgated in 1980. Those guidelines 
are being revised for reasons of 
consistency among solid leasable 
minerals, simplification, and policy 
conformance. These proposed guidelines 
apply to all solid leasable minerals and 
dispense with the discountcd-cash-flow 
anlaysis of the 1980 guidelines. Also, the 
guidelines: Require annual operating 
costs to exceed annual revenues; 
strengthen approval criteria; provide for 
a royalty reduction of up to 3 years with 
annual recertification of conditions that 
warranted a royalty reduction in the 
first year, and, provide for analysis of 
the applicant's submitted accounting 
and financial data by the Minerals 
Management Service. All actions on 
royalty reduction applications Are 
suspended until publication of final 
guidelines. 

Purpose of the Meeting 

The purpose of the meeting is to 
provide a forum for public comments on 
the Draft Royalty Reduction Guidelines 
for Federal Coal. Phosphate. Potassium. 
Sodium. Sulphur, and Tar Sand Leases. 

Recommendations from States. Indian 
tribes or allotees. industry, interest 
groups, and other concerned parties will 
be considered in the development of the 
final guidelines. Any interested party 
may make an oral presentation, not to 
exceed 15 minutes, on aspects of the 
guidelines implementing the mandate of 
section 39 of the Mineral Leasing Act of 
1920. as amended (30 U.S.C 209). 

Those wishing to make a presentation 
at the public meeting should contact 
Lisa Everett of the Solid Mineral 
Operations Division 18th and C Streets, 
NW.. Washington, D.C. 20240: telephone: 
(202) 343-7722. or FTS 343-7722. There 


will also be a sign-up sheet for speakers 
at the meeting room. Persons making 
oral presentations should bring 10 
copies of their testimony to the public 
meeting. Interested parties not wishing 
to make an ora! presentation may file a 
written statement with Chief. Solid 
Mineral Operations Division, at the 
above address prior to the close of thp 
public comment period on April 14,1985. 

A transcript of each meeting will be 
available within 30 days for public 
inspection at the following location: 
Department of the Interior. Room 3411. 
18th and C Streets. NW.. Washington, 
D.C 20240. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Paul W. Politzer. Chief. Solid 
Mineral Operations Division, (202) 343- 
7722. FTS 343-7722; or. Mr. Harry 
Moritz. Chief, Branch of Technical 
Support. (202) 343-7753. FTS 343-7753. 

Dated: March 8.1985. 

|ame» M. Parker. 

Acting Director . Bureau of Land Management. 
(FR Doc. 85-6025 Filed 3-12-65: 8:45 am) 

MJJNQ CODE AJKKS4-M 


Public Meetings; Draft Guidelines; 
Mineral Leasing Act, and Request for 
Public Comments 

agency: Bureau of Land Management. 
Interior. 

action: Notice of Public Meetings, 
Request for Public Comments. 


summary: This notice sets forth a 
schedule of public meeting to obtain 
comments on the adequacy of the draft 
guideline on section 2(a)(2)(A) of the Act 
of February 25.1920. as amended 
(otherwise known a8 the Mineral 
Leasing Act (MLA)) (30 U.S.C. 
201(a)(2)(A)). 

OATES ANO ADDRESSES: The meetings 
will be held as follows: Department of 
the Interior. Room 7000-B. 18th and C 
Streets. NW.. Washington, D.C 20240. 
March 27,1985, 8:30 a.m.: Clarion Hot^l. 
Denver Airport. 3203 Quebec Street. 
Denver. Colorado 80207. (303) 321-3333. 
April 2. 1965, 6:30 a.m. 
supplementary information: Section 
2(a)(2)(A) of MLA provides that any 
entity that holds and has held a Federal 
coal lease for 10 years when such entity 
is not, except as provided for in section 
7(b) of MLA. producing coal from the 
lease deposits in commerical quantities, 
cannot be issued a Federal lease on or 
after August 4.1986. 

The Bureau of Land Management has 
proposed guidelines (50 FR 6398) that 
detail the interrelationships of the 
section 2(a)(2)(A) prohibition to other 


aspects of MLA, as codified at 43 CKR 
Part 3400. The Bureau of Land 
Management is studing the following 
aspects of the language of section 
2(a)(2)(A): What does the term 
"producing in commerical quantities" 
mean In terms of amount of production 
and time over which it must be 
produced: should the Secretary refuse to 
accept relinquishment or approve 
assignment (or make ap assignment 
irrevocable by disapproving 
reassignments) of Federal coa! leases 
which would otherwise become subject 
to the section 2(a)(2)(A) prohibition: 
what criteria should the Secretary 
consider in determining what constitute* 
an "affiliate" under section 2(a)(2)(A) 
and what types of factual tests should 
the Secretary employ In making the 
determination that an entity is 
"controlled by or under common control 
with" another entity; and, must the 
Bureau of Land Management amend iU 
corporate qualification and disclosure 
regulations to obtain additional 
information, or current information, on 
the stock ownership of bidders and 
lease applicants in order to implement 
this provision? 

Purpose of the Meetings 

The purpose of these meetings is to 
provide a forum for public comments oa 
these issues and to ensure that the 
comments are evaluated for inclusion iu 
the publication of the final guideline tn 
the Federal Register. 

Recommendations from States. Indian 
tribes or allottees, industry, interest 
groups, and other concerned parties will 
be considered in the development of the 
final guidelines. Any interested party 
may make an oral presentation, not to 
exceed 15 minutes, on aspects of the 
draft guidelines for section 2(a)(2)(A) 

Those wishing to make a presentHtioo 
at either public meeting should contact 
Lisa Everett of the Solid Mineral 
Operations Division (660), 18th and C 
Street. NW.. Washington. D.C. 202W 
Telephone: (202) 343-7722. or FTS 343- 
7722. There will also be a sign-up shef t 
for speakers at the meeting room. 
Persons making an oral presentation 
should bring 10 copies of their testimony 
to the public meeting. Interested pardrt 
not wishing to make an oral 
presentation may file a written 
statement with the Chief. Solid Mineral 
Operations. Division, at the above 
address prior to the close of the public 
comment period on April 18,1985. 

A transcript of each meeting will be 
available within 30 days for public 
inspection at the following location: 
Department of the Interior. Room 3411. 
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18th and C Streets. NW.. Washington. 

D C 20240. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Paul W. Politzer. Chief. Solid 
Mineral Operations Division. (202) 343- 
7722. FTS 343-7722. 

D < fed: March 8,1985. 
larruM M. Parker, 

Acting Director, Bureau of Land Management. 
(I K Hoc. 85-8026 Filed 3-12-85; 8*5 um| 

BILLING COOC 431S-S4-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Reclamation 
DEPARTMENT OF ENERGY 
Western Area Power Administration 

Cocrado-Blg Thompson Pumped- 
Storage Unit, CO; Solicitation of Non- 
FecJeral Participation In Proposed 
Planning Investigation Public 
Information Forum and Expression of 
Peaking Power Needs 

In accordance with current 
Administration policy, the Bureau of 
Reclamation. Department of the Interior, 
and Western Area Power 
Administration, Department of Energy, 
arr inviting non-Federal agencies and 
organization* to indicate interest in 
cost charing as partners on a planning 
investigation for the Colorado-Big 
Thompson Pumped-Storage Unit. 

This invitation is part of the 
Administration's goal to achieve a 
viable cost-sharing partnership between 
Federal and non-Federal interests in all 
phases of water and energy resource 
planning. The investigation is presently 
being considered for future planning 
activities contingent upon a 50 percent 
non Federal cost-sharing goal. Planning 
could begin as early as March 1985 
depending upon cost-sharing Interest. 

The Western Energy Expansion Study 
conducted by the Bureau of Reclamation 
in 1976 and 1977 recommended further 
evaluation of pumped-storage facilities 
for the Colorado-Big Thompson Project. 
The Colorado-Big Thompson Pumped- 
Storage Unit investigation would take 3 
years to complete and would evaulate 
the feasibility of obtaining an additional 
t08 megawatts of peaking capacity by 
constructing two 53 megawatt units. The 
Pumped-Siorage Uni! may be integrated 
within the Pick-Sloan Missouri Basin 
Program. A special report completed by 
Reclamation's I.ower Missouri Region in 
Apnl 1978 identified the pumped-storage 
potential in the project. 

Should the Colorado-Big Thompson 
F imped-Storage facilities be 
constructed, they would provide an 
alternate means of supplying water to 
Carter Lake should the pumping unit 


sustain a failure or malfunction during 
the pumping season. In addition, a 
potential cost saving may result because 
the cost of pumping would not be 
incurred to move water directly to 
Carter Lake. The 3-year plan 
formulation study costs are estimated at 
$540,000. Advance planning and 
construction would require an 
additional 6 or 7 years. 

A partnership of Federal and non- 
Federal interests in both the planning 
and construction phusea of water and 
energy is a primary objective in current 
Federal policy on resource development. 
Study participation may consist of 
inkind services and/or funding by the 
non-Federal partners. Selection of study 
participants will be accomplished by 
Bureau of Reclamation and Western 
Area Power Administration in 
accordance with preference provisions 
outlined in section 9c of the Reclamation 
Project Act of 1939. Study participants 
would have first right of refusal to 
participate in the construction of the 
project, but will be required to provide 
100 percent upfront financing for their 
share of the project. 

As not8d above, the Colorado-Big 
Thompson Pumped-Storage Unit may be 
operationally and financially integrated 
with the Western Division, Pick-Sloan 
Missouri Basin Program Power System. 

If the project is authorized by Congress, 
those amounts advanced by non-Federal 
power contractors would be financially 
integrated as capital costs with other 
project costs for ratesetting purposes, 
and would be returned to those 
purchasers advancing funds throughout 
the contract period through credits 
which include interest costs incurred by 
such purchasers for funds contributed to 
the Secretary of the Interior for 
construction of the Colorado-Big 
Thompson Pumped-Storege Unit. Other 
options may be considered during 
negotiation of cost-sharing agreements. 

In accordance with Administration 
policy on Federal and non-Federal 
participation in resource planning. 
Reclamation and Western will utilize 
the public process to identify 
participants and needs that may be 
associated with peaking power 
development in the Pick-Sloan Missouri 
Basin Program at the pumped-storage 
site. Reclamation and Western will 
therefore, hold a public information 
forum on March 28.1985. at 9:30 a.m. in 
the Holiday-Northglenn, Northglenn, 
Colorado, to fully explain the project 
And process and a public comment 
forum to receive public input on the 
proposal. Reclamation and Western will 
then contract with interested parties for 
advancement of funds or contribution of 
services to Reclamation or Western, as 


the case may be, of Hi least one-half the 
costs of the required preliminary 
planning investigations. 

Letters of interest m participating in 
this planning investigation are invited 
and should be sent by April 20.1985. to 
Regional Director. Lower Missouri 
Regional Office. Bureau of Reclamation. 
Attention; Code LM-700, P.O. Box 25247, 
Denver. Colorado 80225. 

Entities that are not certain at this 
time about committing to participate in 
the project through the planning process 
are requested to indicate estimated 
peaking capacity needs in the 1990-2010 
timeframe so that the optimum project 
can be evaluated. Western, pursuant to 
existing statutory marketing authority, 
will determine final allocations of the 
entire output of the powerplant, subject 
to a recognition of the planning study 
participants’ rights of first refusal to 
acquire a proportionate share of the 
project (if constructed), and, if 
necessary, establish power rates 
sufficient to recover the annual costs of 
operating the facility. In addition. 
Western will coordinate among 
participants regarding planning, design, 
and construction of transmission 
systems; related power transmission 
operation activities; and the market 
analysis of that share of the project 
financed by the United States during the 
planning process. Western will also 
conduct an additional marketing process 
for any remaining uncommitted capacity 
in the project and will seek additional 
participants who would be interested in 
purchasing such capacity if third party 
financing can be made available. 

Please contact L.L. Nelson, telephone 
(303) 238-0510 or FTS 778-0510 at the 
same address for additional information 
concerning this investigation. Power 
marketing questions should be directed 
to John F. Scott of Western's Loveland/ 
Fort Collins Area Office at (303) 330- 
7327. 

Dated: March 8 1985. 

Robert A. Olson, 

Acting Commissioner. Bureau of 
Reciarr.atbn. 

Dated; March 1.1905. 

William ft Ciagstt. 

Acting Administrator. Western Area Power 
Administration 

IFR Doc. 65-5956 Filed 3-12-85; 8.45 am) 
StUJMQ COOC 4310-0S-M 

DEPARTMENT OF THE INTERIOR 
Minerals Management Service 

Development Operations Coordination 
Document; Texaco USA 
AQENCv: Minerals Management Service. 
Interior. 
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action: Notice of the receipt of a 
Proposed Development Operations 
Coordination Document (DOCD). 

summary: Notice is hereby given that 
Texaco USA has submitted a DOCD 
describing the activities it proposes to 
conduct on Lease OCS 0310. Block 229. 
South Marih Island Area, offshore 
Louisiana. Proposed plans for the above 
area provided for the development and 
production of hydrocarbons with 
support activities to be conducted from 
onshore bases located at Louisa and 
Morgan City, Louisiana. 
date: The subject DOCD was deemed 
submitted on March 1,1945. 
addresses: A copy of the subject 
DOCD is available for public review at 
the Office of the Regional Director. Gulf 
of Mexico OCS Region. Minerals 
Management Service, 3301 North 
Causeway Blvd.. Room 147, Metairie, 
Louisiana (Office Hours: 9 a.m. to 3:30 
p.m., Monday through Friday). 

FOR FURTHER INFORMATION CONTACT. 
Michael J. Tolbert: Minerals 
Management Service: Gulf of Mexico 
OCS Region: Rules and Production: 
Plans. Platform and Pipeline Section; 
Exploration/Development Plans Unit; 
Phone (504) 835-0875. 

SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to Inform the 
public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it is available for public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected states, executives of affected 
local governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53585). Those practices and 
procedures ore set out in revised 
S 250.34 of Title 30 of the CFR. 

Dated: March 1.1955. 

John L Rankin, 

Regional Director, Golf of Mexico OCS 
Region- 

(FR Doc. 85-5912 Filed 3-12-85; 845 am) 

cnujNQ coot uto-am-ai 


Development Operations Coordination 
Document; Texaco USA 

agency: Minerals Management Service. 
Interior. 

action: Notice of the receipt of a 
Proposed Development Operations 
Coordination Document (DOCD). 

summary: Notice is hereby given that 
Texaco USA has submitted a DOCD 


describing the activities it proposes to 
conduct on Lease OCS-G 5182, Block 
202. West Cameron Area, offshore 
Louisiana. Proposed plans for the above 
area provide for the development and 
production of hydrocarbons with 
support activities to be conducted from 
onshore bases located at Cameron and 
Morgan City. Louisiana. 
date: The subject DOCD was deemed 
submitted on March 1,1985. Comments 
must be received within 15 days of the 
date of this Notice or 15 days after the 
Coastal Management Section receives a 
copy of th^DOCD from the Minerals 
Management Service. 
addresses: A copy of the subject 
DOCD is available for public review at 
the Office of the Regional Director, Gulf 
of Mexico OCS Region. Minerals 
Management Service, 3301 North 
Causeway Blvd., Room 147, Metairie. 
Louisiana (Office Hours: 9 a.m. to 3:30 
p.m., Monday through Friday). A copy of 
the DOCD and the accompanying 
Consistency Certification are also 
available fur public review at the 
Coastal Management Section Office 
located on the 10th Floor of the State 
Lands and Natural Resources Building. 
625 North 4th Street. Baton Rouge, 
Louisiana (Office Hours: 8 a.m. to 4:30 
p.m.. Monday through Friday). The 
public may submit comments to the 
Coastal Management Section. Attention 
OCS Plans, Post Office Box 44395. 

Baton Rouge. Louisiana 70605. 

FOR FURTHER INFORMATION CONTACT 
Michael J. Tolbert; Minerals 
Management Service; Gulf of Mexico 
OCS Region: Rules and Production: 

Plans. Platform and Pipeline Section; 
Exploration/Development Plans Unit; 
Phone (504) 835-0875. 

SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to section 25 of the OCS 
Lands act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it is available for public review. 
Additionally, this Notice is to inform the 
public, pursuant to 930.61 of Title 15 of 
the CFR. that the Coastal Management 
Section/Louisiana Department of 
Natural Resources is reviewing the 
DOCD for consistency with the 
Louisiana Coastal Resources Program. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected states, executives of affected 
local governments, and other interested 
parties became effective December 13. 
1979, (44 FR 53685). Those practices and 
procedures are set out in revised 
$ 250.34 of Title 30 of the CFR. 


Dated: March 1.1965. 

John L Rankin. 

Regional Director, Guff of Mexico OCS 
Region. 

(FR Doc. 85-5913 Filed 3-12-85:8:45 om) 

SfUJNO coot 4310-IHMf 


Mobil Oil Exploration and Producing 
Southeast Inc.; Development 
Operations Coordination Document 

agency: Minerals Management Service. 
Interior. 

action: Notice of the Receipt of a 
Proposed Development Operations 
Coordination Document (DOCD). 

summary: Notice Is hereby given that 
Mobil Oil Exploration and Producing 
Southeast Inc. has submitted a DOCi) 
describing the activities it proposes to 
conduct on Lease OCS-G 4200, Block 
618, West Cameron Area, offshore 
Louisiana. Proposed plans for the above 
area provide for the development and * 
production of hydrocarbons with 
support activities to be conducted from 
an onshore base located at Cameron. 
Louisiana. 

date: The subject DOCD was deemed 
submitted on March 4.1965. Commen:i 
must be received within 15 days of the 
date of this Notice or 15 days after the 
Coastal Management Section receives • 
copy of the DOCD from the Mineral 
Management Service. 

addresses: A copy of the subject 
DOCD is available for public review ut 
the Office of the Regional Director, Gulf 
of Mexico OCS Region, Minerals 
Management Service. 3301 North 
Causeway Blvd., Room 147, Metairie, 
Louisiana (Office Hours: 9 a.m. to 3:30 
p.m.. Monday through Friday). A copy of 
the DOCD and the accompanying 
Consistency Certification are also 
available for public review at the 
Coastal Management Section Office 
located on the 10th Floor of the State 
Lands and Natural Resources Building. 
625 North 4th Street, Baton Rouge. 
Louisiana (Office Hours: 8 a.m. to 4:30 
p.m.. Monday through Friday). The 
public may submit comments to the 
Coastal Management Section. Attention 
OCS Plans, Post Office Box 44396. Baton 
Rouge. Louisiana 70805. 

FOR FURTHER INFORMATION CONTACT 

Mr. MichaelJ. Tolbert; Minerals 
Management Service; Gulf of Mexico 
OCS Region; Rules and Production: 
Plans, Platform and Pipeline Section; 
Exploration/Development Plans Unit; 
Phone (504) 838-0875. 

SUPPLEMENTARY INFORMATION: The 

purpose of this Notice is to inform the 
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public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978. that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it i9 available for public review. 
Additionally, this Notice is to inform the 
public, pursuant to § 930.61 of Title 15 of 
the Cre. that the Coastal Management 
Section /Louisiana Department of 
Natural Resources is reviewing thp 
DOCI) for consistency with the 
Louisiana Coastal Resources Program. 

Reused rules governing practices and 
procedures under which tne Minerals 
Monument Service makes information 
contained in DOCDs available to 
sffected states, executives of affected 
local governments, and other interested 
parties became effective December 13, 
1979 (44 FR 53685). Those practices and 
procedures are set out in revised 
5 250 34 of! itle 30 of the CFR. 

Osled: March 5 1985 
)o*m L Rankin, 

tkyioiwt Director, Gulf iff Mexico OCS 

F*fion. 

|FR Do< 65^5088 Filed 5-12-8$; 8:45 nm| 

ftUJMG COOt 4314MMMI 


National Park Service 

San Antonio Mission* Advisory 
Commission; Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that a meeting of the San Antonio 
Missions Advisory Commission will be 
held «t 1:30 p.m., Monday, April 1,1985, 
i»t the Federal Building, Room A-208, 727 
L Durango Boulevard. San Antonio, 
Texas. 

The San Antonio Missions Advisory 
Commission was established pursuant 
to Pub. L. 95-829, Title II, November 10, 
t9?8 The purpose of the commission is 
to advise the Secretary of the Interior or 
to* designee on matters relating to the 
P«rk and with respect to carrying out the 
provisions of the statute establishing the 
San Antonio Missions National 
Historical Park. 

Matters to be discussed at this 
footing include; 

'-Minutes of Previous Meeting 
"Recognition of outgoing commisaion 
members (Dr. Felix Almaraz. Mrs, 
Elizabeth Barnes. Mr. Brad Brouer, Mr. 
Henry Guerra, and Mrs. Alice Wyatt) 
"Park Operations Update 
"Los Compadres Update 
"Archdiocesan Report 

~-C>ty Report 
"County Report 
~C)pen Remarks 
The meeting will be open to the 
Public, however, facilities ond space for 
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accommodating members of the public 
will be limited and persona will be 
accommodated on a first-come, first- 
serve basis 

Any member of the public may file a 
written statement concerning the 
matters to be discussed with the 
Superintendent, San Antonio Missions 
National Historical Park. 

Persons wishing further information 
regarding this meeting or who wish to 
submit a written statement may contact 
Jose A. Cisneros, Superintendent. 727 E. 
Durango, Room A612, San Antonio, 
Texas 78208, Telephone (512) 229-8009. 

Minutes of the meeting will be 
available for public review 
approximately four weeks after the 
meeting at the office of the Son Antonio 
Missions National Historical Park. 

Dated: March 5.1985 
Robert I. Kerr. 

Regional Director , Southwest Reg ton. 

IFR Doc. 85-5992 Filed 3-12-85; 8 45 am] 

Ml L IMG COOC 4310-70-4# 


Availability of Scoping Document and 
Notice of Public Scoping Workshops, 
Prince William Forest Park 

Pursuant to the preparation of o 
General Management Plan and a Land 
Protection Plan, the National Park 
Service has prepared a scaping 
document that briefly identifies issues 
that need resolution to insure protection 
of park resources and provide for visitor 
use. 

Public workshops will be held to 
solicit various opinions and concerns on 
these issues. Meeting times and places 
are as follows: April 10,1985 at 7:30 p.m. 
In the cafeteria of Potomac Senior High 
School. 16706 Jefferson Davis Highway. 
Dumfries. Virginia; and April 11, 1985 at 
7:30 p.m. at the Town Hall of Dumfries, 
101 Main Street. Dumfries, Virginia. 
Please contact the superintendent of 
Prince William Forest Park at 703-221- 
7181, 5 days prior to the meeting if an 
interpreter is needed for the hearing 
impaired. 

Written comments on this scoping 
document are invited and will be 
accepted until Arpil 30.1985. Written 
comments should be sent to: 
Superintendent. Prince William Forest 
Park. P.O. Box 209, Triangle, Virginia 
22172. 

Copies of the scoping document are 
available by writing to the above 
address. 

Dated: March ft, 1965. 

Manus |. Fish, Jr.. 

Regional Director, National Capital Region. 
|KR Doc. 65-5957 Filed 3-12-85; 8:45 *m| 

SILLING COCt 4310-7C-N 
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INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency For International 
Development 

Mission Director In Egypt; Amendment 
to Redelegation No. 113.8 

The following amendment is made to 
a document published in the Federal 
Register on December 17,1984 (49 FR 
49001) and corrected on March 1.1985 
(50 FR 8404). 

1. J hereby amend Redelegation of 
Authority No. 113.8 by deleting 
paragraph 12 in its entirety and by 
inserting the following paragraph 12 in 
its place: 

“12. The authorities contained herein 
may tie further redelegated as follows: 

(a) The authorities contained in 
Section 1 with respect to project and 
non-project assistance not to exceed $20 
million over the approved life of the 
project and the authorities contained in 
Section 2 not to exceed a cumulative life 
of project funding of $30 million may be 
exercised by an officer serving as 
“Acting Mission Director*’ and may also 
be redelegated to the Mission Director’s 
principal deputy; 

(b) With the exception of the authority 
to approve trust fund agreements and to 
approve project and non-project 
assistance agreements (both loan and 
grant) and amendments thereto, tho 
authorities contained in Sections 3. 4, 
and 5 may be exercised by an officer 
serving as '’Acting Mission Director" 
and may also be redelegated to the 
Mission Director's principal Deputy. 
With the exception of the authority to 
approve and execute trust fund and 
project and non-project assistance 
agreements, the authorities contained in 
Sections 3, 4 and 5 may be further 
redelegated under the general 
supervision of the Mission Director, 

(c) The authorities contained in 
Sections 6(a) and 6(b) not to exceed 
$500,000 per transaction (exclusive of 
transportation costs) may be exercised 
by an officer serving as ’’Acting Mission 
Director" and may be further 
redelegated under the general 
supervision of the Mission Director, 

(d) The authorities contained in 
Section 7 not to exceed $100,000 for 
services and $25,000 (exclusive of 
transportation costs) for commodities 
may be exercised by the “Acting 
Mission Director’’ and may be further 
redelegated under the general 
supervision of the Mission Director; 

(e) The authorities contained in 
Section 8 for transactions not to exceed 
$500,000 may be exercised by the 
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‘ Acting Mission Director" and may be 
further redelegated under the general 
supervision of the Mission Director. 

(f) The authorities contained in 
Section 9 to extend terminal dates for 
signing project agreements, and meeting 
initial and additional conditions 
precedent for a cumulative period of not 
to exceed 180 days for each, and to 
extend terminal dates for requesting 
disbursement dates and Project 
Assistance Completion Dates (PACDs) 
for a cumulative period of not to exceed 
385 days for each may be exercised by 
an officer serving as “Acting Mission 
Director" and may be further 
redelegated under the supervision of the 
Mission Director." 

2. All other terms, conditions and 
provisions of the Redelegation remain in 
full force and effect. 

Dated: janaory 22,1985 
W. Antoinette Ford. 

Assistant Administrator. Agency for 
International Du volopmcnt. 

|FR Doc. 85-5940 Filed 3-12-85; MS am] 
BtUWG COOC ftllS-oi-M 


INTERNATIONAL TRADE 
COMMISSION 

| Investigation No. 337-TA-1991 

Certain Anodes for Cathodic 
Protection and Components Thereof; 
Initial Determination Terminating 
Respondents on the Basle of 
Settlement Agreement 

agency: International Trade 
Commission. 

action: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding officer 
in the above-paptioned investigation 
terminating the following respondents 
on the basis of a settlement agreement: 
Harco Corporation, Hugh Jennings h 
Co.. Ltd., and Jennings Winch A 
Foundry. Ltd. 

SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission's rules, the presiding 
officer’s Initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
the initial determination. The initial 
determination in this matter was served 
upon the parties on March 4. 1965. 

Copies of the initial determination, the 
settlement agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 


available for inspection during official 
business hours (8:45 a.m. to 5:15 p;m.l in 
the Office of the Secretary. U.S. 
International Trade Commission. 701 E 
Street NW.. Washington. D.C. 20438. 
telephone 202-523-0161. 

Written Comments 

Interested persons may file written 
comments with the Commission 
concerning termination of the 
aforementioned respondents. The 
original and 14 copies of all such 
comments must be filed with the 
Secretary to the Commission. 701 E 
Street. NW., Washington. D.C. 20436. no 
later than 10 days after publication of 
this notice in the Federal Register. Any 
person desiring to submit a document 
(or portion thereof) to the Commission in 
confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary* to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it 

FOR FURTHER INFORMATION CONTACT: 

Ruby J. Dionne. Office of the Secretary. 
U.S. International Trade Commission, 
telephone 202-523-0176. 

Issued: March 4,1965. 

By order of the Commission. 

Kenneth R. Mason. 

Secretary 

|FR Doc. 85-6001 Filed 3-12-85; 8:45 am) 

B1LUNQ COOC 7030-02-11 


I Investigation No. 337-TA-154] 

Certain DOT Matrix Line Printers and 
Components Thereof; Issuance of 
Action and Order Provisionally 
Accepting Motion for Modification of 
Consent Order Agreement and 
Declassification of Information Under 
Protective Order; Delegation of Motion 
to Chief Administration Law Judge 

aoency: International Trade 
Commission. 

action: Issuance of Action and Order 
provisionally accepting motion for 
modification of consent order agreement 
and declassification of information 
under protective order, subject to Article 
V of the consent order agreement, and 
delegation of motion to die Chief 
Administrative Law Judge. 

summary: The Commission has 
provisionally accepted the motion of 
complainant Printronix. Inc. for 
modification of consent order agreement 
In the above-captioned investigation 
and for declassification of information 


under protective order, subject to Article 
V of the consent order agreement, and 
has delegated the matter to the Chief 
Administrative Law Judge. 

FOR FURTHER INFORMATION CONTACT: 
Brenda A. Jacobs. Esq.. Office of the 
General Counsel. U.S. International 
Trade Commission, telephone 202-523- 
1627. 

SUPPLEMENTARY INFORMATION: 

Provisional acceptance means that the 
motion has been accepted for processing 
in accordance with the procedure 
contained in $ 211.57 of the 
Commission’s rules and practice and 
procedure (19 CFR 211.57). not that the 
motion has been tentatively granted 
Pursuant to the Action and Order and 
5 211.57 of the Commission's rules, 
copies of the Action and Order, the 
motion, and this notice shall be served 
upon each former party to the 
investigation. Further, the Commission 
has delegated this matter to the Chief 
Administrative Law Judge for 
submission of a recommended 
determination to the Commission as 
soon as practicable, preferably within 30 
days of the issuance of the 
Commission's action and order. 

By order of the Commission. 

Issued: Marti) 8.1985. 

Kenneth R. Meson. 

Secretary. 

|FR Doc. 85-5995 Filed 3-12-85; 8*45 am) 

WLUMG COOC 7030-«*-4l 


(Investigation No. 337-TA-1841 

Certain Foam Earplugs: Issuance of 
Exclusion Order 

aoency: International Trade 
Commission. 

summary: Issuance of a general 
exclusion order. 

action: The Commission has issued a 
general exclusion order in the above 
captioned investigation. 

FOR FURTHER INFORMATION CONTACT: 

Carol McCue Vcrratti. Esq., Office of the 
General Counsel. U.S. International 
Trade Commission, telephone 202-523- 
0079. 

SUPPLEMENTARY INFORMATION: The 

administrative law judge (ALJ) issued an 
initial determination on November 3a 
1984, in which he determined that there 
has been a violation of section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337) in the 
unauthorized importation and sale of 
certain foam earplugs which infringe 
claims 1 and 11 of U.S. Letters Patent Re 
29,487. In accordance with the 
Commission's notice of January 30,1985 
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(So FR 4277), a violation of section 337 
exists in the unauthorized importation 
and sale of certain foam earplugs the 
tendency of which unfair acts is to 
destroy or substantially injure an 
industry, efficiently and economically 
operated, in the United States. Pursuant 
to section 337(g). the Commission has 
de termined that 325 percent of the 
entered value is the appropriate bond 
requirement for entry of infringing foam 
earplugs during the 60-day Presidential 
review period. 

Copies of the Commission's Action 
and Order, its Opinion, the 
m m onfidential version of the ALJ's ID. 
and all other nonconfidential documents 
filed in connection with this 
investigation are available for 
inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of 
the Secretary. U.S. International Trade 
Commission. 701 E Street NW„ 
Washington. D.C. 20436, telephone 202- 
52:M)161. 

By order of the Commission. 

Issued: March 4,1985. 

Kenneth R. Meson, 

Secretory, 

|FR Doc 85-6003 Filed 3-12-85: 8-45 am) 

MUHC COOl 7020 - 4 * 3 * 


i 'rvestimation No. 337-TA-204) 

Certain GoW Carta and Wheels 
Therefor; Initial Determination 
Terminating Respondents on the Basis 
ol Settlement Agreement 

agency: International Trade 

Commission. 

action: Notice is hereby given that the 
Commission has received an initial 
(termination from the presiding officer 
in Ihe above-captioned investigation 
terminating the following respondents 
on the basis of a settlement agreement. 
Diversified Products Corporation (DP) 
«nd Ootex International. Inc. (Glotexk 

SUPPLEMENTARY INFORMATION: lllia 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C 1337). Under the 
Commission’s rules, the presiding 
officer's initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
ihe initial determination. The Initial 
determination in this matter was served 
upon the parties on March 6.19H5. 

Copies of the Initial determination, the 
settlement agreement, and all other 
nonnonfidential documents filed in 
connection with this investigation are 
available for inspection during official 


business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U S. 
International Trade Commission, 701 E 
Street NW.. Washington, D.C. 20436. 
telephone 202-523-0161. 

Written Comments 

Interested persons may file written 
comments with the Commission 
concerning termination of the 
aforementioned respondents. The 
original and 14 copies of all such 
comments must be filed with the 
Secretary to the Commission, 701 E 
Street, NW., Washington. D.C. 20436, no 
later than 10 days after publication of 
this notice in the Federal Register. Any 
person desiring to submit a document 
(or portion thereof] to the Commission in 
confidence must request confidential 
treatment Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it. 

FOR FURTHER INFORMATION CONTACT. 

Ruby J. Dionne. Office of the Secretary, 
U.S. International Trade Commission, 
telephone 202-523-0176. 

By order of the Commission. 

Issued: March 6,1985. 

Kenneth R. Mason, 

Secretary. 

|FR Doc 85-5998 Piled 3-12-85; 8:45 «m| 

BILLING COOt 7W0-O3-M 


I Investigation No. 337-TA-200I 

Certain ink Jet Printing Systems and 
Components Thereof; Commission 
Decision not to Review Initial 
Determination Terminating 
Investigation on the Basis of a 
Settlement Agreement 

agency: International Trade 
Commission. 

action: Termination of investigation on 
the basis of settlement agreement. 


summary: The U.S. International Trade 
Commission has determined not to 
review an initial determination (ID) 
terminating the above-captioned 
investigation on the basis of a 
settlement agreement. On January 18, 
1984. complainant A.B. Dick Company 
and respondents American 
Technologies. Inc., Domino Printing 
Sciences, Ltd., and Charles Bucolt 
(individually and doing business as 
Franchise Mailing Systems), filed a joint 
motion to terminate the above- 


referenced investigation on the basis of 
a settlement agreement among the 
parties. On January 30.1984, the 
administrative law judge issued an ID 
granting the joint motion and 
terminating the investigation on the 
basis of the settlement agreement. 

FOR FURTHER INFORMATION CONTACT. 
Judith M. Czako, Esq., Office of the 
Cenerul Counsel, U.S. International 
Trade Commisison, telephone 202-523- 
0359. 

SUPPLEMENTARY INFORMATION: This 

action is taken under the authority of 
section 337 of the Tariff Act of 1930 (19 
U.S.C 1337) and Commission $210.53 (19 
CFR 210.53). Notice of the ID was 
published in the Federal Register of 
February 6,1985 (50 FR 5137). No 
petitions for review of the ID were filed, 
nor were any comments received from 
Government agencies or the public. 

Copies of the ID and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary. U.S. 
International Trade Commisison, 701 E 
Street NW., Washington. DC 20438. 
telephone 202-523-0161. 

By order of the Commission. 

Issued: March 4.1985. 

Kenneth R. Meson. 

Secretary* 

|FR Doc. 85-8002 Filed 3-12-85; 8:45 am) 

BILUNG COOC 702042-41 


I Investigation No. 337-TA-210) 

Certain Motor Graders With Adjustable 
Control Consoles and Components 
Thereof; Initial Determination 
Terminating Respondents on the Basis 
of Settlement Agreement 

agency: International Trade 
Commission. 

action: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding officer 
in the above-captioned investigation 
terminating the following respondents 
on the basis of a settlement agreement: 
Komatsu Ltd. and Komatsu America 
Corp. 

SUPPLEMENTARY INFORMATION: This 

investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission's rules, the presiding 
officer's initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
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the initial determination. The initial 
determination in this matter was served 
upon the parties on March 0. 1985. 

Copies of the initial determination, the 
settlement agreement, and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 to 5:15 p.m.) in 
the Office of the Secretary. U.S. 
International Trade Commission. 7(71 E 
Street NW„ Washington. DC 20438. 
telephone 202-523-0161. 

Written Comments 

Interested persons may file written 
comments with the Commission 
concerning termination of the 
aforementioned respondents. The 
original and 14 copies of all such r 
comments must be filed with the 
Secretary to the Commission. 701 E 
Street. NW„ Washington. DC 20438. no 
later than 10 days after publication of 
this notice in the Federal Register. Any 
person desiring to submit a document 
(or portion thereof) to the Commission in 
confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will cither 
accept the submission in confidence or 
return it. 

FOR FURTHER INFORMATION CONTACT: 

Ruby |. Dionne, Office of the Secretary. 
U.S. International Trade Commission, 
telephone 202-523-0176. 

By order of the Commission 
Issued: March 0. 1965. 

Kenneth R. Msson. 

Secretary. 

[FR Doc. 85-5999 Filed 3-12-8S; 6:45 iimj 

BALING COOC TMO-02-N 


(Investigation No. 731-TA-183 (Final)I 

Large-Diameter Carbon Steel Welded 
Pipes From Brazil 

agency: International Trade 
Commission. 

action: Termination of investigation. 

summary: On March 1.1983. petitioner 
in the subject investigation (Berg Steel 
Pipe Corporation) withdrew its petition, 
stating, with respect to the cited 
investigation, that “. . . Berg is 
withdrawing its petition in this 
proceeding . ..." On March 1.1985. 
Commerce terminated its investigation. 
Accordingly, pursuant to § 207.40(a) of 
the Commission's rules of practice and 
procedure (19 CFR 207.40(a)). the 
following investigation is terminated: 


l*arge-Diameter Carbon Steel Welded 
Pipes from Brazil (investigation No. 731- 
TA-183 (Final)). 

EFFECTIVE DATE: March 4. 1985. 

FOR FURTHER INFORMATION CONTACT: 
Valerie Newkirk (202-523-0339), Office 
of Investigations. U.S. International 
Trade Commission. 701 E Street NW„ 
Washington. DC 20430. 

Authority: This Investigation is being 
terminated under authority of the Tariff Act 
of 193a title VII. This notice is published 
pursuant to ft 207.40 of the Commission** 
rules (19 CFR 207 40!- 
By order of the Commission. 

Issued: March 5,1985. 

Kenneth R. Mason. 

Secretory. 

[FR Doc. 85-0000 Filed 3-12-85; 845 am| 

BIU.INQ COOC rWO-02-N 


1332-207] 

Monthly Reports Providing 
Information on the U.S. Auto industry 

agency: International Trade 
Commission. 

action: Institution of investigation 
under section 332(b) of the Tariff Act of 
1930 (19 U.S.C. 1332(b)) to provide 
monthly data on the U.S. automobile 
industry. 

EFFECTIVE DATE: March 8,1985. 

FOR FURTHER INFORMATION CONTACT. 

Mr. James McElroy or Mr. John Creamer, 
Machinery and Equipment Division, 
Office of Industries. U.S. International 
Trade Commission. Washington. D.C. 
20438 (telephone 202-523-0258 and 202- 
523-0299, respectively). 

Background 

At the request of the Subcommittee on 
Trade. Committee on Ways and Means. 
U.S. House of Representatives, and in 
accordance with the provisions of 
section 332(b) of the Tariff Act of 1930, 
the Commission has instituted 
investigation No. 332-207. for the 
purpose of providing monthly data on 
the U.S. automobile industry. The 
monthly reports will include data on 
automobile production, imports, exports, 
inventories, retail sales, price 
adjustments, and employment. The 
report will also include retail prices of 
selected comparable Japanese and U.S.- 
produced automobiles on a monthly 
basis. 

The reports issued under this 
investigation will be similar in scope to 
those issued under recently completed 
investigation No. 332-177, of like title. 
Notice of investigation No. 332-177 was 
published in the Federal Register of 
February 1.1984 (49 FR 4049). 


By order of the Commission, 
issued: March 7.1985. 

Kenneth R. Mason, 

Secretary. 

[PR Doc. 85-5997 Filed 3-12-85:845 ara| 
BILLING COOC TSS0-02-N 


Termination of Countervailing Duty 
Investigations Concerning Oleoresins 
from Spain and India 

agency: international Trade 

Commission. 

action: Termination of countervdtling 
duty investigation under section 
104(b)(1) of the Trade Agreements Act of 
1979, with regard to oleoresins from 
Spain and India. 


EFFECTIVE date: March 5.1985 
FOR FURTHER INFORMATION CONTACT 

Mr. Tcdford Briggs, Office of 
Investigations, telephone number (202) 
523—4812. 

SUPPLEMENTARY INFORMATION: The 

Trade Agreements Act of 1979, 
subsection 104(b)(1), requires the 
Commission in the case of a 
countervailing duty order issued under 
section 303 of the Tariff Act of 1930. 
upon the request of a government or 
group of exporters of merchandise 
covered by the order, to conduct an 
investigation to determine whether an 
industry in the United States would be 
materially injured or threatened with 
material injury, or whether the 
establishment of such an industry would 
be materially retarded, if the order were 
to be revoked. On June 17.1982. the 
Commission received a request from the 
Government of Spain for the review of 
the countervailing duty order on 
oleoresins from Spain (T.D. 79-71). 
Notice of this countervailing duty order 
was published on February 28,1979. in 
the Federal Register (44 FR 11214). On 
December 28.1982. the Commission 
received a similar request from the 
Government of India for the review o( 
the countervailing duty order on 
oleoresins from India fl\D. 79-107). 
Notice of this countervailing duty order 
was published on April 9.1979. in the 
Federal Register (44 FR 21009). 

The Commission received a latter on 
January 7,1985, from Kalsec, Inc., the 
original petitioner for the countervailing 
duty orders, stating that it withdraws its 
requests for the imposition of 
countervailing duties under the above- 
referenced countervailing duty orders 

While there is no provision in the 
Trade. Agreements Act of 1979, or in its 
legislative history, permitting 
termination of a transition case 
investigation, termination of a properly 
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instituted countervailing duty 
instigation is permitted under section 
704(a) of the Tariff Act of 1930. That 
section directs the Commission to solicit 
public comment prior to termination and 
Approve such termination only if it is in 
the public interest Termination 
authority is explicit In cases based on 
newly filed countervailing duty 
petitions; it is implied with respect to 
existing countervailing duty orders. 

Or. january 24.1965. the Commission 
published a notice in the Federal 
Renter (50 FR 3422) requesting public 
comment by February 25.1985. on the 
proposed termination of the 
Commission's investigations on 
oleoresins from Spain and India. No 
adverse comments were received in 
response to the Commission's notice 

Thr Commission is therefore 
trrminHting its investigations on 
oleoresins from Spain (T.D. 70-71) and 
India (T.D. 79-104). The termination of 
these investigations has the same effect 
m determinations that an industry in the 
United States would not be materially 
injured, or threatened with materia] 
mjury. nor would the establishment of 
such an industry be materially retarded, 
if the countervailing duty orders were to 
lie revoked. 

In addition to publishing this Federal 
Register notice, the Commission is 
serving a copy of this notice on all 
persons who have written the agency in 
connection with these investigations 
*nd is also notifying the Department of 
Commerce of its action In these cases. 

Hy order of the Coairotatton. 

luuecfc March 7 ,1005 

kaemrth R. Ma* *oq. 

tecrvUiry. 

WDoc. 85-5W8 Filed 3-12-85. *45 am) 
*u*Gcoot o*-n 


department of justice 

Office of Justice Programs; Crime 
Vktim Compensation Grants; Program 

Guidelines 

4GCSCY: Office of Justice Programs. 

Justice. 

*Ctk>*: Notice of Program Guidelines. 

RJRnart The Office of Justice 
is publishing for public 
comment a guideline to implement the 
^•mc victim compensation grunt 
^visions'of the Victims of Crime Act 
1584. 

^Tt: Comments arc due on ox before 
*pnl 12. 1985. 

^n** 5 * 1 Send comments to Charies-M 
°"ix. Office for Victims of Crime. 


Office of Justice Programs. 633 Indiana 
Avenue, NVV.. Washington. D.C. 20531* 
FOR FURTHER INFORMATION CONTACT 

Charles M. Mollis (202) 724-5947. 
SUPPLEMENTARY INFORMATION: On 

October 12,1984. the President signed 
into law the Victims of Crime Act of 
1984, Pub. L 98-473, Title II. Chap. XIV. 
The Act establishes a Crime Victims 
Fund in the Treasury that can receive up 
to $100 million annually from four 
sources: Criminal fines collected from 
convicted Federal defendants: new 
penalty assessments imposed on 
convicted Federal defendants: forfeited 
appearance bonds, bail bonds, and 
collateral security posted by Federal 
criminal defendants: and literary profits 
due certain convicted Federal 
defendants. The Act authorizes deposits 
in the Fund through September 30.1988 

The Act authorizes the Attorney 
General to make annual grants from the 
Fund. Fifty percent of the amount in the 
Fund is allocated for grants to State 
crime victim compensation programs. 
Funds permitting, compensation 
programs will receive 35% of their prior 
year's victim compensation awards. The 
remaining 50% of the Fund is allocated 
for grants to the States for crime victim 
assistance programs. The Attorney 
General may take up to 5% of the Fund 
from the portion allocated for victim 
assistance grants and expend it for the 
purpose of providing services to victims 
of Federal crimes. 

This guideline is intended to 
implement the crime victim 
compensation grant provisions of the 
Act. Guidelines for the victim assistance 
provisions will be issued separately in 
the near future. 

Comment is specifically invited on the 
definition of "mental health counseling 
and care" in section III B. of the 
guideline. The proposed definition reads 
as follows: 

‘ Mental health counseling and care** 
means the assessment, diagnosis, and 
treatment of an individual’s mental and 
emotional functioning that is required to 
alleviate psychological tniumu resulting from 
a compensable crime. Such intervention must 
be provided by a person who meets such 
standards as may be set by the State fur 
victim mental health counseling and care. 

Crime victim compensation programs 
must provide benefits for such 
counseling and care to be eligible for 
grants after Federal FY 1985. The 
proposed definition seeks to ensure that 
crime victims will be provided care by 
qualified professionals to relieve the 
psychological effects of victimization. 
OJP also intends to assure that funds 
awarded under the Act arc used to 
support mental health counseling that is 


bused on current research and 
experience regarding the needs of crime 
victims. A State's failure to set 
standards for victim mental health 
counselors does not relieve it of its 
obligation to provide compensation 
benefits for mental health counseling 
and care as a condition of eligibility for 
post-FY 1985 grants under the Act. 

A subsidiary issue appropriate for 
comment is how to bc 9 t assure that 
funds under the Act are not used to 
subsidize mental health counseling for 
problems unrelated to the victimization 
incident, e.g., family problems existing 
prior to the incident. 

OJP especially welcomes the 
comments of State compensation 
programs that have had experience in 
providing benefits for mental health 
counseling. 

This guideline does nut constitute a 
"major” rule as defined by Executive 
Order 12291 because it does not result 
in: (a) An effect on the economy of $100 
million or more: (b) a major increase in 
any costs of prices: or (c) adverse effects 
on competition, employment, 
investment, productivity, or innovation 
among American enterprises. 

In addition, because the guideline will 
not have significant economic impact on 
a substantial number of small entities, 
no analysis of the impact of these rules 
on such entities is required by the 
Regulatory Flexibility Act. 5 U.S.C. 601. 
et seq. 

The collection of information 
requirements contained in section VI of 
the guideline hsve been submitted to the 
Office of Management and Budget for 
review under the Paperwork Reduction 
Act. 44 U.S.C. 3504(h). Comments on 
these requirements should be directed to 
OJP and the Office of Information and 
Regulatory Affairs of OMB. Attention: 
Desk Officer for Justice. 

Guideline for Crime Victim 
Compensation Grants 

/. Overview of the Statute 

The Act provides that, funds 
permitting, the Attorney General will 
make an annual grant to ati eligible 
crime victim compensation program in 
an amount equal to 35% of the amount 
paid from State funds by the program as 
compensation to victims of crime 
(excluding amounts paid to compensate 
victims for property damage) during the 
preceding fiscal year. Section 1403(a)(1). 
If the amount of money in the Fund is 
insufficient to award each State 35% of 
its prior year compensation payouts, all 
Slates will be awarded the same 
percentage of their prior year payouts 
out of available funds. Section 
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1403(a)(2). For purposes of the victim 
compensation provisions of the Act, 
“State” includes the District of 
Columbia, the Commonwealth of Puerto 
Rico, and any other possession or 
territory of the United States. Section 
1403(d)(4). 

Section 1403 of the Act prescribes the 
conditions and eligibility criteria related 
to crime victim compensation grants. 
Section 1403(c). of the Act, however, is a 
“grandfather” clause that, in effect, 
permits each State with a compensation 
program that was awarding benefits in 
Federal fiscal year (FY) 1984 to receive a 
grant during FY 1985 even if the program 
does not conform to the Act's criteria. 
The clause allows those States one 
regular legislative session after the first 
grants ore made to conform their laws to 
the Act. States not in compliance with 
the Act at the time subsequent grants 
are made will be ineligible for those 
grants. 

//. Program Requirements for FY 1965 
Grants 

In order to be eligible for awards 
under the Act in FY 1985, therefore, the 
program need only provide evidence 
that it was “in effect” on the date the 
first grants are to be made. This will 
require submission of only Ihc following 
information and assurance: 

(1) A statement certified by the chief 
executive of the State of the total 
amount of money spent by the program 
for crime victim compensation awards 
in the preceding Federal fiscal year 
(October 1.1983-September 3a 1984); 

(2) The amount of such compensation 
paid for “property damage”; 

(3) The total amount and each source 
of revenue for the program in FY 1984; 

(4) A certified copy of the State 
statute or other legal authority 
establishing the program; and 

(5) An assurance that funds received 
under the Act will nol be used to 
supplant State funds otherwise 
available for crime victim compensation. 

For the purpose of requirement (1). the 
amount to be certified is only the 
amount actually spent by the program to 
compensate victims of crime in Federal 
FY 1984. Amounts expended for 
administration of the program or other 
types of victim assistance are to be 
excluded, as are amounts appropriated 
or collected for the purpose of victim 
compensation which were not 
expended. 

For the purpose of requirement (2). the 
term “property damage” is defined by 
the Act to exclude damage to prosthetic 
devices and dental devices. Therefore, 
State may include payments made for 
damage to those devices in the amount 
reported under requirement (1) as 


compensation to victims of crime. 
Compensation paid to reimburse crime 
victims for damages to. or loss of. any 
other real or personal property must be 
reported under requirement (2). 

For the purpose of requirement (4), 
certification may be effected by the 
chief executive, the State Attorney 
General, or the clerk of the State 
legislature. 

With respect to requirement (5). the 
Act prohibits States from using the 
Federal funds made available under the 
Act to supplant State funds otherwise 
available for crime victim compensation. 
Section 1403(b)(3). This prohibition, 
however, is one of the statutory 
eligibility criteria rendered inapplicable 
to FY 1985 compensation grants by the 
“grandfather” clause found in section 
1403(c) of the Act. Nevertheless. OJP is 
adopting the nonsupplantation clause as 
a statement of policy applicable to FY 
1985 grants. 

The nonsupplantation provision is 
fundamentally intended to assure that 
the States use the Federal funds 
provided under the Act to augment, not 
replace, otherwise available State 
funding for victim compensation. More 
specifically, the States may not decrease 
their financial commitment to crime 
victim compensation solely because 
they are receiving Federal funds for the 
same purpose. 

The requested information and 
assurance may be provided in a letter 
attached to Standard Form 424. 
“Application for Federal Assistance”. 
Eligible programs must also provide the 
information and assurances explained in 
the Civil Rights and Financial sections 
of the Guideline below (See Sections IV 
and V). 

111. Program Requirement s. Future 
Fiscal Year Grants 

After FY 1985, State crime victim 
compensation programs must meet the 
statutory criteria set forth below: 

A crime victim compensation program is an 
eligible crime victim compensation program 
for the purposes of this section if— 

(1) Such program is operated by a State 
and offers compensation to victims of crime 
and survivors of victims of crime for— 

(A) Medical expenses attributable to a 
physical injury resulting from compensable 
crime, including expenses for mental health 
counseling and carr, 

(B) Loss of wages attributable to a physical 
Injury resulting from a compensable crime; 
and 

(C) Funeral expenses attributable to a 
death resulting from a compensable crime, 

(2) Such program promotes victim 
cooperation with the reasonable requests of 
law enforcement authorities; 

(3) Such State certifies that grants received 
under this section will not be used to 


supplant State funds otherwise available to 
provide crime victim compensation, 

(4) Such program, as to compensable 
crimes occurring within the State, makes 
compensation awards to victims who are 
nonresidents of the State on the basis of the 
same criteria used to make awarda to virtues 
who arc residents of such State; 

(5) Such program provides compensation to 
victims of crimes occurring within such State 
that would be compensable crimes, but for 
the fact that such crimes are subject to 
Federal Jurisdiction, on the same basis that 
such program provides compensation to 
victims of compensable crimes; and 

(6) Such program provides such other 
Information and assurances related to the 
purposes of this section as the Attorney 
General may reasonably require. Section 
1403(b). 

The Act defines certain terms used in 
section 1403(b) as follows: 

(1) The term "Property damage" does not 
include damoge to prosthetic devices or 
dental devices; 

(2) The term "medical expenses’* includes, 
to the extent provided under the eligible 
crime victim compensation program, 
expenses for dental services and devices «md 
prosthetic devices and for services rendered 
in accordance with a method of healing 
recognized by the law of the State: 

(3) The term "compensable crime" mean* s 
crime the victims of which are eligible for 
compensation under the eligible crime victim 
compensation program; and 

(4) The term "State" includes die Distort of 
Columbia, the Commonwealth of Puerto Rica 
and any other possession or territory of th# 
United States. Section 1403(d). 

A. Eligible Program Generally . The 
fundamental criterion of eligibility is an 
operational State-administered crime 
victim compensation program. Although 
an authorized program that has not 
actually paid out compensation benefits 
would be technically eligible under 
subsection 1403(b)(1), the program 
would not be entitled to any Fedcrui 
funds because it had not awarded any 
benefits that the Federal govemnn ? t 
could match (up to 35%) under 
subsection 1403(a)(1). Federal funds rosy 
not be used as “start-op” funds for a 
new State program. 

B. Compensation Criteria (Section 
1403(b)(1)). The Act requires as a 
condition of eligibility that a crim* 
victim compensation program offer 
compensation for crime-related medical 
expenses (including mental health 
counseling and care), lost wages, and 
funeral expenses. This criterion does no* 
require the payment of all these 
expenses without limitation; rather, it 
requires that the State offer 
compensation in each area, subject to 
such limitations and conditions as the 
St8te deems appropriate. 
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’ Mental health counseling and care" 
means the assessment, diagnosis, and 
treatment of an individual's mental and 
emotional functioning that is required to 
alleviate psychological trauma resulting 
from a compensable crime. Such 
intervention must be provided by a 
person who meets such standards as 
may be set by the State for victim 
mental health counseling and care. 

C. Cooperation With Law 
Enforcement (Section 1403(b)(2)). This 
criterion requires that a State program 
promote victim cooperation with the 
reasonable requests oflaw enforcement 
authorities. The States may impose such 
reasonable requirements as they see St. 
but must, at a minimum, require a victim 
to report the crime to the appropriate 
criminal justice agency and assist in the 
identification of the suspect 

L) Nonsupplantation (Section 
1403(b)(3)). As noted under section 11 
shove, this criterion requires the State to 
certify that the Federal funds received 
under the Act will not supplant State 
fund* otherwise available for victim 
compensation. The discussion of the 
nonsupplantation provision under 
Section U is applicable In full to post-FY 
1965 grants. 

E. Nondiscrimination Against 
Nonresidents (Section 1403(b)(4)). This 
provision is intended to assure that 
nonresidents of a State who are 
victimized in a State that has on eligible 
compensation program are provided the 
opportunity to apply for and receive the 
same compensation benefits that ore 
available to residents of the State. The 
maintenance of reciprocal agreements 
with certain other State, or foreign 
compensation programs will not suffice 
to meet this criterion. Eligibility for 
Federal funding will require the program 
to extend its coverage to all 
nonresidents victimised in the State. 

F. Coverage of Victims of Federal 
Crimes (Section 1403(b)(5)). This 
criterion will require Stales to 
compensate victims of crimes committed 
within their borders that are subject to 
exclusively Federal jurisdiction in the 
»ame* manner as they would compensate 
victims of Slate crimes. For example, a 
victim of a rape occurring on a Federal 
Nervation inside the State must be 
afforded the same benefits that would 
o« available to her if the rape were 
committed elsewhere in the State. 

C. Other Information and Assurances 
(Section 1403(b)(6)). Pursuant to this 
subsection, the Department of Justice 
niake reasonable requests for other 
Information and assurances pertinent to 
iHt; statute, e.g., the civil rights, 
financial, and program information 
jvqueated below. This criterion will not 
be used to impose substantive 


conditions or requirements on State 
compensation programs. The 
information and assurances requested 
under this provision will be only those 
needed to effectively administer the 
program or to prepare the statutorily- 
required report to Congress on the Act's 
effectiveness. See section 1407(b). 

IV. Financial Requirements 

A. Payment of Grant Funds—\. 

Annual Requirement Under $120,000. 
Grantees whose annua) fund 
requirement is less than $120,000 will 
receive Federal funds on a "Check 
Issued" basis. Upon receipt, review and 
approval of a Request for advance or 
reimbursement. H-3 Report (Form 7160/ 
3) by the grantor agency, a voucher and 
a schedule for payment is prepared for 
the amount approved. This schedule is 
forwarded to the U.S. Treasury 
requesting issuance and mailing of the 
check directly to the grantee or its 
designated fiscal agent. A request must 
be limited to the grantee's immediate 
cash needs and submitted at least 
monthly. 

2. Annual Requirement Over $120,000 
Grantees whose annual fund 
requirement exceeds $120,000 generally 
receive Federal funds by utilizing the 
"Letter of Credit" procedures. This 
funding method Is a cash management 
process prescribed by the U.S. Treasury 
for all major grant-in-aid recipients. 

3. Check Issuance. All checks drawn 
for the payment of fund requests, either 
under the "Check Issued" or the "Letter 
of Credit" process, are prepared and 
disbursed by the U.S. Treasury and not 
by the grantor agency. 

4. Termination of Advance Funding . If 
a grantee organization receiving cash 
advances by letter of credit or by direct 
Treasury check demonstrates an 
unwillingness or inability to establish 
procedures that will minimize the time 
elapsing between cash advances and 
disbursement the grantor agency may 
terminate advance financing and require 
the grantee organization to finance its 
operations with its own working capital. 
Payments to the grantee will then be 
made by the direct Treasury check 
method to reimburse the grantee for 
actual cash disbursements. It is 
essential that grantee organizations 
maintain a minimal amount of cash on 
hand and that drawdowns of cash are 
made only when necessary for 
disbursement. 

B. Cost Allowability. The following 
costs are the only costs allowable under 
crime victim compensation grants: 

(1) Medical expenses attributable to a 
physical Injury resulting from 
compensable crime, including expenses 
for mental health counseling and care: 


(2) Loss of wages attributable to a 
physical injury resulting from o 
compensable crime: and 

(3) Funeral expenses attributable to a 
death resulting from a compensable 
crime. 

Amounts expended for administration 
of the program (including the 
performance of audits under section IV 

C. below) are not allowable costs. 

C. Financial Status Report A 
Financial Status Report (Form H -1) is 
required for all grants. This report shall 
be submitted by the grantee within 45 
days after the end of the calendar 
quarter. Final reports are due 90 days 
ofter the end date of the grant. Failure to 
comply with this requirement may result 
in administrative action such as the 
withholding of payments, cancellation of 
a Letter of Credit, or noncertification of 
new grant awards. In lieu of using the 
standard H-l Report grantees may 
satisfy the financial reporting 
requirements by completing an H-l 
turnaround document This document is 
a facsimile of the H-l extracted from the 
grantor agency's computer files and sent 
directly to each grantee. Pertinent 
information such as grantee name and 
address, grant number and the 
previously submitted financial 
information (if any) is printed on the 
form by the computer. 

D. Audit Responsibilities. Pursuant to 
Office of Management and Budget 
Circular A-102, "Uniform 
Administrative Requirements for 
Crantsin-Aid to State and Local 
Governments." (Attachment P). 
grantees, subgrantees and subrecipients 
have the responsibility to provide for an 
audit of their activities. These audits 
usually will be made annually, but not 
less frequently than every two years. 
Crantces. as well as their subgrantees, 
contractors or other organizations under 
cooperative agreements or purchase of 
service contracts are to arrange for 
examinations in the form of Independent 
audits in conformance with OMB 
Circular A-102. These audits shall be 
conducted in accordance with the 
General Accounting (GAO) Standards 
for Audit of Governmental 
Organizations, Programs, Activities and 
Functions, the GAO Guidelines for 
Financial and Compliance Audits of 
Federally Assisted Programs, any OMB 
approved compliance supplement and 
generally accepted auditing standards 
established by the American Institute of 
Certified Public Accountants. 

The required audits are to be an 
organization-wide basis as opposed to a 
grant-by-grant basis. The audit reports 
must include: 
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(1) The financial statements of the 
recipient organization, including 
identification of the various projects 
under which the organization received 
Federal Funds and the amount of the 
awards received; and 

(2) The auditor's comments on the 
organization's systems of internal 
control, and systems established to 
ensure compliance with the terms of 
agreements as well as major laws and 
regulations affecting the expenditure of 
Federal funds. 

E. Audit Objectives. Grants and other 
agreements are awarded subject to 
conditions of fiscal, program and 
general administration to which the 
recipient expressly agrees. Accordingly, 
the audit objective is to review the 
recipient's administration of grant funds 
and required non-Federal contributions 
for the purpose of determining whether 
the recipient has: 

(1) Established an accounting system 
integrated with adequate internal fiscal 
and management controls to provide full 
accountability for revenues, 
expenditures, assets and liabilities. 

(2) Prepared financial statements 
which are presented fairly in 
accordance with generally accepted 
accounting principles. 

(3) Prepared Federal financial reports 
(including Financial Status Reports. 

Cash Reports, and Claims for Advances 
and Reimbursements) which contain 
accurate and reliable financial data, and 
are presented in accordance with the 
terms of applicable agreements and with 
Attachment H of OMB Circular A-102. 

(4) Expended Federal funds in 
accordance with the terms of applicable 
agreements and those provisions of 
Federal law or regulations that could 
have a material effect on the financial 
statements, or on the awards tested. 

F. Audit Implementation. Grantees are 
required to specify their arrangement for 
complying with the provision of OMB 
Circular A-102 and include in their grant 
application, to the extent possible, the 
following information: 

(1) The identity of the organization 
that will conduct the audit. 

(2) Approximate timing of when the 
audit will be performed. 

(3) Audit coverage to be provided. 
Where the audit will not provide the 
coverage requirements as specified 
previously, the audit policy or procedure 
must describe the specific arrangements 
for obtaining audit services that will 
meet the requirements. 

(4) An identification of the audit 
standards, if any. with which the 
grantees will not comply. 

(5) Receipt and appropriate 


distribution of the resultant audit report, 
and; 

(6) Audit resolution policies and 
procedures to be followed in resolving 
the audit report. 

G. Fund Suspension or Termination. 

If, after notice and opportunity for a 
hearing. OjP finds that a State has failed 
to substantially comply with the Victims 
of Crime Act or any implementing 
regulations or guidelines, OJP must 
suspend or terminate funding to the 
State, or take other appropriate action. 
Only States may request a hearing: sub* 
grantees in the State may not. 

K. Grant Application. The 
"Application for Federal Assistance** 
(Standard form 424 (4000/3)) should be 
used in the forma) application for crime 
victim compensation projects. Only the 
face sheet of the application form need 
be submitted. An orignial and two 
copies are required. 

V. Civil Rights 

A. General The Act provides that no 
person shall be excluded from 
participation in. denied the benefits of, 
subjected to discrimination under, or 
denied employment in connection with 
any activity receiving funds under the 
Act on the basis of race, color, religion, 
national origin, handicap, or sex. 

Section 1407(e). Recipients of funds 
under the Act are also subject to Title VI 
of the Civil Rights Act of 1984, 42 U.S.C. 
2000d (prohibiting discrimination in 
Federally-funded programs on the basis 
of race, color, or national origin), section 
504 of the Rehabilitation Act of 1973, 29 
U.S.C. 794 (prohibiting discrimination in 
such programs on the basis of 
handicap), the Age Discrimination Act 
of 1975. 42 U.S.C. 0101. et seq. and the 
Department of Justice 
Nondiscrimination Regulations. 28 CFR 
Part 42, Subparts C. D, and G. 

B. Required Assurances and 
Information. To be eligible for funding 
under the Act. a crime victim 
compensation program must submit the 
following assurances and information: 

(1) An assurance that the program will 
comply with all applicable 
nondiscrimination requirements: 

(2) An assurance that in the event a 
Federal or State court or Federal or 
State administrative agency makes a 
finding of discrimination after a due 
process hearing, on the ground of race, 
color, religion, national origin, sex or 
handicap against the program, the 
program will forward a copy of the 
finding to the OJP Office of Civil Rights 
Compliance (OCRC); and 

(3) The name of a civil rights contact 
person who has lead responsibility in 
insuring that all applicable civil rights 


requirements are met and who shall »ict 
as liaison in civil rights matters with 
OCRC. 

VI. Reporting Requirements 

A crime victim compensation program 
receiving funds under the Act will be 
required to submit an annua) 
performance report to OJP on the effort 
the Federal funds had on the program 
OJP will prepare a form for the annual 
report for the purpose of soliciting th** 
information required in the most 
convenient manner possible. The report 
will be due in OJP by December 1 each 
year and must report on activities for 
the prior Federal fiscal year (October t- 
September 30). 

It is projected that the program will he 
asked to provide the following 
information: 

1. Copies of any amendments to the 
State victim compensation statute and 
regulations indicating the changes mode 
in the program since the receipt of fund* 
under the Act, e.g.. higher benefit limits, 
modified eligibility criteria; 

2. The amount and each source of 
revenue for the program; 

3. Claim statistics and analysis, Le., 
the number of claims, awards, and 
denials, average amounts of awards, 
and the number of awards for mental 
health counseling; and 

4. Victim statistics and analysis, i.e., 
the number of claims, awards, and 
denials by nice, sex, national origin, and 
handicap. 

Proposed reporting forms will be 
distributed to recipient programs for 
comment prior to adoption of a final 
form. 

!/>ii Haight Herrington. 

Assistant Attorney General Office of lustier 
Programs. 

|FR Doc, a&-59itt Filed 3-12-65: 6:45 am] 

»IU*G COOf 44*0-01-44 


MERIT SYSTEMS PROTECTION 
BOARD 

Cessation of Board Publication of 
Decisions Volumes and Availability of 
Similar Service From Other Sources 

Correction 

In FR Doc. 85-5120 beginning on page 
8884 in the issue of Monday, March 4. 
1985, "Services**, appearing in the 
heading, should have read "Sources'*. 
The correct heading is set forth above. 

BM.UHO COOC 1506-01*41 
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NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Music Advisory Panel (Composers 
Freshening Section); Meeting 

Pursuant to section 10{a)(2Jof the 
Fedorsil Advisory Committee Act (Pub. 

L 92-463), as amended, notice is hereby 
given that a meeting of the Music 
Advisory Panel (Composers 
Prescreening Section) to the National 
Council on the Arts will be held on 
March 26^28,1985 from 9:30 a.m.-9*30 
p ro. in Room 714 on March 28,1985 and 
in Room 730 on March 28-27.1985 of the 
Nsncy Hanks Center, 1100 Pennsylvania 
Ave, NW, Washington, DC 2G50& 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
I financial assistance under the National 
i Foundation on the Arts and the 
Humanities Act of 1985. as amended, 
indud-.ng discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980. these sessions will be 
dosed to the public pursuant to 
subjections (c) (4). 10) and 9(b) of 
section 552b of Title 5, United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
I°hn H Clark. Advisory Committee 
Management Officer. National 
Endowment for the Arts, Washington, 

DC 20500, or call (202) 082-5433. 

Mm II Clark, 

Oiffxtor, Office of Council and Panel 
Opervttone, National Endowment for the Arts. 

February 28 1985. 

IFR Dou 55-5938 Filed 3-12-85; 845 am| 
cooc 7SSMH-M 


Music Advisory Panel (Composers 
Prescreening Section); Meeting 

Pursuant to section 10 (a) (2) of the 
Federal Advisory Committee Act (Pub. 

J* ^-W3), as amended, notice is hereby 
?>vfn that a meeting of the Music 
Advisory Panel (Composers 
Prescreening Section) to the National 
Council on the Arts will be held on April 
J* 1985 from 9:30 am—9:00 pm In Room 
r H)of the Nancy Hanks Center, 1100 
JJttnsylvanla Avenue, NW. Washington, 
20560. 

p s meeting is for the purpose of 
*nel review, discussion, evaluation and 
^commendation on application for 
uiancial assistance under the National 
uundulion on the Arts and the 
Humanities of 1965, as amended, 
deluding discussion of information 


given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuanUo 
subsections (c) (4), (8) and 9 (b) of 
section 552b of Title 5, United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark. Advisory Committee 
Management Officer, National 
Endowment for the Arts. Washington. 
DC 20506, or call (202) 082-5433. 

February 28.1985. 

|ohn H. Clark. 

Director, Office of Council and Panel 
Operations, National Endowment for the Arts. 
|FR Doc. 85-5939 Filed 3-1Z-85: 8:45 am) 
etUJMG CODE ro7-dt-M 


NUCLEAR REGULATORY 
COMMISSION 

Document Containing Reporting or 
Recordkeeping Requirements; Office 
of Management and Budget Review 

agency: Nuclear Regulatory 
Commission. 

action: Notice of the Office of 
Management and Budget review of 
information collection. 

summary: The Nuclear Regulatory 
Commission has recently submitted to 
the Office of Management and Budget 
(OMB) for review the following proposal 
for the collection of information under 
the provisions of the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 

1. Type of submission, new. revision 
or extension: Revision. 

2. The title of the information 
collection: Reporting Changes to 
Security Practices and Procedures at 
NRC Security Facilities. 10 CFR Part 95. 

3. The form number, if applicable: Not 
Applicable. 

4. How often the collection is 
required: On occasion. 

5. Who will be required or asked to 
report: NRC licensees and other 
organizations affected by 10 CFR Part 
95. 

6. An estimate of the number of 
responses: 24 

7. An estimate of the total number of 
hours needed to complete the 
requirement or request: 96 

8. An indication of whether section 
3504(h), Pub. L. 98-511 applies: Not 
applicable. 

9. A new reporting requirement 
contained in 10 CFR 95.18 would require 
the reporting of any proposed major 
change to a licensee’s or other 


organization's security plan prior to 
adopting such a change, to provide the 
NRC Division of Security an opportunity 
to assess and evaluate the merits of the 
modification and determine whether or 
not such major modification adversely 
4 impacts on the protection required for 
NRC classified information. Minor 
changes to the security plan are to be 
promptly reported after the change has 
been adopted. 

addresses: Copies of the submittal may 
be inspected or obtained for a fee from 
the NRC Public Document Room. 1717 H 
Street NW., Washington. DC 20555. 

FOR FURTHER INFORMATION CONTACT: 

Comments and questions should be 
directed to the OMB reviewer, Jefferson 
B. Hilt (202) 395-7430. NRC Clearance 
Officer is R. Stephen Scott. (301) 492- 
8585. 

Dated at Bethesda, Maryland this 7th day 
of March 1985. 

For the Nuclear Regulatory Commission. 
Patricia G. Norry. 

Director Office of Administration. 

(FR Doc 65-6009 Filed 3-12-85; 8:45 am| 
MUJKO CODE 7SS0-4M-M 


Draft Regulatory Guide; Issuance, 
Availability 

The Nuclear Regulatory Commission 
has issued for public comment a draft of 
a proposed revision to a guide in its 
Regulatory Guide Series together with a 
draft of the associated value/impact 
statement. This series has been 
developed to describe and make 
available to the public methods 
acceptable to the NRC staff of 
implementing specific parts of the 
Commission's regulations and. in some 
cases, to delineate techniques used by 
the staff in evaluating specific problems 
of postulated accidents and to provide 
guidance to applicants concerning 
certain of the information needed by the 
staff in its review of applications for 
permits and licenses. 

The draft, temporarily identified by its 
task number, FC 408-4 (which should be 
mentioned in all correspondence 
concerning this draft guide), is proposed 
Revision 2 to Regulatory Guide 10.5. 
“Guide for the Preparation of 
Applications for Type A Licenses of 
Broad Scope." The guide is being 
revised to provide guidance on the 
preparation of applications in 
conformance with the new NRC Form 
313 for Type A licenses of broad scope. 

This draft guide and the associated 
value/impact statement are being issued 
to involve the public in the early stages 
of the development of a regulatory 
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position in this area. They have not 
received complete staff review and do 
not represent an official NRC staff 
position. 

Public comments are being solicited 
on bath drafts, the guide (including any 
implementation schedule) and the draft 
vaiue/impact statement. Comments on 
the draft vaiue/impact statement should 
be accompanied by supporting data. 
Comments on both drafts should be sent 
to the Secretary of the Commission. U S. 
Nuclear Regulatory Commission, 
Washigton. D.C. 20555. Attention: 
Docketing and Service Branch, by May 
15.1965. 

Although a time limit is given for 
comments on these drafts, comments 
and suggestions in connection with (1) 
items for inclusion in guides currently 
being developed or (2) improvements in 
all published guides are encouraged at 
any time. 

Regulatory guides ore available for 
inspection at the Commission's Public 
Document Room, 1717 H Street NW„ 
Washington. D.C. Requests for single 
copies of draft guides (which may be 
reproduced ) or for placement on on 
automatic distribution list for single 
copies of future draft guides in specific 
divisions should be made in writing to 
the U.S. Nuclear Regulatory 
Commission. Washington, D.C. 20555, 
Attention: Director. Division of 
Technical Information and Document 
Control. Telephone requests cannot be 
atxommodated. Regulatory guides are 
not copyrighted, and Commission 
approval is not required to reproduce 
them. 

(5 U.S.C. 552(a)) 

Dated st Silver Spring. Maryland, this 6th 
day of March 19H5 

For the Nuclear Regulatory Commmission. 

Robert U. Murngue. 

Director. Office of Nuclear Regulatory 
Research. 

(FR Doc. 85~GUQa Filed 3-12-65; 8:43 am) 
IMtLINO COCK 7SB0-0M* 


I Docket No. 50-261) 

Carolina Power and Light Co.; 
Environmental Assessment and 
Finding of No Significant Impact 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of Appendix R to 
10 CFR Port 50 to Carolina Power and 
Light Company (the licensee), for the 
II.B. Robinson Steam Electric Plant. Unit 
No. 2. located in Darlington County. 
South Carolina. 


Environmental Assessment 

Identification of Proposed Action 

The exemption would relieve the 
licensee from providing oil collection 
systems for the reactor coolant pumps. 

In lieu of oil collection systems, the 
licensee's existing fire suppression 
system, with the proposed additional 
modifications, would provide an 
acceptable level of protection equivalent 
to that required by Section UIjO of 
Appendix R. 

The exemption would be responsive 
to the licensee's application for the 
exemption dated January 19.1961, as 
supplemented by letters dated July 30. 

1982, January 7,1983. June 7 and 23. 

1983. and October 5.1983. with 
additional information supplied by 
letters dated November 16 and 28,1980. 

The Need for the Proposed Action 

The exemption is needed because: (1) 
The licensee would incur about 517 
man-rem due to installation of a 
collection system. (2) the components 
within each pump bay are not necessary 
for maintaining safe shutdown 
condition, (3) components outside the 
pump bay should not be damaged, and 
(4) the present suppression system in 
conjunction with proposed modification 
would be capable of providing fire 
protection equivalent to that provided 
by an oil collection system. 

Environmental Impacts of the Proposed 
Action 

The proposed exemption will provide 
a degree of fire protection that is 
equivalent to that required by Appendix 
R for other areas of the plant such that 
there is no increase in the risk of fires at 
this facility. Consequently, the 
probability of fires has not been 
increased, end the post-accident 
radiological releases wilt not be greater 
than previously determined, nor does 
the proposed exemption otherwise 
affect radiological plant effluents. 
Therefore, the Commission concludes 
that there are no significant radiological 
environmental impacts associated with 
Oils proposed exemption. 

With regard to potential non- 
radiological impacts, the proposed 
exemption involves featured located 
entirely within the restricted area as 
defined in 10 CFR Part 20. It does not 
affect nun-radiological plant effluents 
and has no other environmental impact 
Therefore, the Commission concludes 
that there are no significant non- 
radiological environmental impacts 
associated with the proposed 
exemption. 


Alternative Use of Resources 

This action involves no use of 
resources not previously considered in 
the Final Environmental Statement for 
the H.B. Robinson Steam Electric Plant, 
Unit No. 2. 

Agencies and Persons Consulted 

The NRC staff reviewed the licenssei 
request and did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determine i not 
to prepare an environmental Impact 
statement for the proposed exemption 
Based upon the foregoing 
environmental assessment, we conchofe 
that the proposed action will not have i 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the application for the 
exemption dated January 19.1981 as 
supplemented by letters dated July 30. 
1982, January 7,1983. June 7 and 23.198) 
and October 5,1983, with additional 
information supplied by letters dated 
November 18 and 28. 1980 which are 
available for public inspection at the 
Commission's Public Document Room. 
1717 H Street, NW., Washington. I) C. 
and at the Hartsville Memorial Library, 
Home and Fifth Avenue, Hartsville. 
South Carolina 29550. 

Dated a! BeJhasda. Maryland this 7th 
of March 1965. 

For the Nuclear Regulatory Commission. 
Cun C. Laine*. 

Assistant Director for Operating Rent tort. 
Division of Licensing. 

|FR Doc. 85-6010 Filed 3-12-85: 845 an»| 
BILLING COO« V 


(Docket No. 50-331] 

Iowa Electric Light and Power Co.; 
Withdrawal of Application for 
Amendment to Facility Operating 
License 

The United States Nuclear RrgulaW 
Commission (the Commission) has 
granted the request of Iowa Elertnc 
Light and Power Company (the UcensrtI 
to withdraw its func 24.1983 appUcatitf 
for proposed amendment to the Ouafl* 
Arnold Energy Center, located in Urn® 
County, Iowa. The proposed arornJrr.cfi* 
would have revised the provision* in d# 
Technical Specifications to perm.' 
reactor operation up to 50^ of rated 
thermal power with one recirculation 
loop out of service. The Comnr.i>sn'n 
issued a Notice of Consideration of 
Issuance of Amendment published injj* 
Federal Register on November 16. ^ 
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(48 FR 52142). By letter dated February 
0,1965. the licensee withdrew its 
Application for the proposed 

amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated June 24.1983; (2) the 
licensee's letter dated February 8.1985, 
withdrawing the application for license 
amendment: and (3) the Commission's 
letter granting the withdrawal doted 
March 5. 1985. All of the above 
documents are available for public 
inspection at the Commission's Public 
Document Room. 1717 H Street, NW.. 
Washington, D.C and at the Cedar 
Rapids Public Library. 428 Third 
Avenue, SE., Cedar Rapids. Iowa 53401. 
Dun* * uic D. Vatsallo, 

Chief, Operating Reacton Branch No, Z 
Dnwon vf Licensing. 

March 7. 5985. 

|FRDtK 05-6011 Filod 3-12-85; 8:45 am] 

*L1*G coot 7590 -C 1 »« 


POSTAL RATE COMMISSION 

I Order No. 605; Docket No. ASS-161 

Boyd* f Washington 99107 (Mr*. W. E. 
Welles, et at., petitioners); Order 
Accepting Appeal and Establishing 
Procedural Schedule 

bmtd March 5.1985. 

IMon Commissioners: Jnnel D. Steighcr, 
Chaim an; Henry R. Folsom. Vice Chairman: 
|chr W Crutcher, fame* H. Duffy; Bonnie 

Cuilon 

Docket No. A85-16. 

Name of Affected Post Office: Boyds. 

Washington 99107. 

Nume(s) of Petitioner(s): Mrs. W. E. 

Wells, et al. 

Type of Determination: Closing. 

Date of Filing of Appeal Papers; 

February 25,1985. 

Categories of Issues Apparently 

Raised: 

1 Kffect on the community 139 U.S.C. 

*Wib)(2KA)]. 

2. Effect on postal services [3B U.S.C. 

^(b}(2)(C)|. 

Other legal issues may be disclosed 
the record when it is filed; or, 
conversely, the determination made by 
■jj* Poatal Service may be found to 
dispose of one or more of these issues. 

In the interest of expedition within tho 
120-day decision schedule (39 U.S.C. 
^b)(5)| the Commission reserves the 
r; $ht to request of the Postal Service 
^ernoianda of law on any appropriate 
if requested, such memoranda will 
due 20 days from the issuance of the 
re 4ue»L a copy shall be served on the 


Petitioner, in a brief or motion to 
dismiss or affirm, the Postal Service may 
incorporate by reference any such 
memorandum previously filed. 

The Commission orders: 

(A) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register. 

By the Commission 
Charles L Clapp. 

Secretary. 

Appendix 

February' 25.1985. Filing of Petitions 
March 5, 1985, Notice and Order of 
Filing of Apepal 

March 22.1985, Last day for filing of 
petitions to intervene [See 39 CFR 
3001.111(b)) 

April 1,1985, Petitioners' Participant 
Statement or Initial Brief [See 39 CFR 
3001.115(a) and (bl) 

April 22,1985. Postal Service Answering 
Brief [See 39 CFR 30D1.115(c)| 

May 7,1985, (1) Petitioners' Reply Brief 
should petitioners choose to Tile one 
[See 39 CFR 3001.115(d)) 

May 14.1985, (2) Deadline for motions 
by any party requesting oral 
argument. The Commission will 
exercise its discretion, as the interest 
of prompt and just decision roa& 
require, in scheduling or di spen sing 
with ora! argument [Set? 39 CFR 
3001.1161 

june 25,1985. Expiration of 120-day 
decisional schedule [See 39 U.S.C, 
404(b)(5)) 

|FR Doc 85-5932 Filed 3-12-65; 8:45 am| 

PTC UNO COOC 771WM-4I 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. tC- 14406; 812-5984) 

Boettcher Venture Capital Partners, 
LP. et al.; for an Order Application for 
Exemption 

March 7, 1965. 

Notice Is hereby given that Boettcher 
Venture Capital Partners. L.P., ("BVCP") 
a limited partnership formed under the 
Delaware Revised Uniform Limited 
Partnership Act, Boettcher Institutional 
Partners, LP.. ("Institutional Partners") 
a proposed Delaware limited 
partnership, and Boettcher & Company, 
Inc. ("Boettcher") (collectively, 
"Applicants"). 828 Seventeenth Street 
Denver, Colorado 80201. filed an 
application on November 15,1984. and 
an amendment thereto on February 19. 
1985. pursuant to section 6(c) of the 
Investment Company Act of 1940 
("Act"), for an order of the Commission 
exempting Applicants from the 


provisions of section 57(a)(4) of the Act 
and Rule 17d-l thereunder and 
permitting (1) the concurrent investment 
by Institutional Partners with BCVP in 
various prospective portfolio 
investments, and (2) Boettcher to refer 
investment opportunities to certain 
limited partners of Institutional Partners 
who will invest in various prospective 
portfolio investments along with 
institutional Partners and BCVP, on the 
terms and conditions set forth herein. 

AH interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
made therein, which are summarized 
below, and to the Act and Rules for 
complete text of all pertinent provisions. 

Applicants stale that BCVP was 
formed in September. 1983. and has 
elected to be treated under the Act as a 
business development company. BCVP’s 
investment objective is capital 
appreciation through venture capital 
investments ("Portfolio Securities"). 
Portfolio Securities, Applicants state, 
are liquidated al maturity, which 
typically is from four to eight years after 
investment. BCVP, Applicants state, 
made a registered public offering under 
the Securities Act of 1933 that closed in 
September, 1984. with 1,821 limited 
partners contributing $10,690,000 in 
capital subscriptions. Substantially all 
of BCVFs limited partners are natural 
persons or their individual retirement 
accounts. 

Boettcher, an investment banking 
firm, is the managing general partner of 
BCVT, and subject to the supervision of 
four individual general partners 
("Individual General Partners"), and is 
responsible for locating, evaluating, 
structuring, monitoring and liquidating 
BCVFs Portfolio Securities. On 
February 15.1984. BCVT and Boettcher 
were granted an order of the 
Commission declaring, inter alia, that 
the Individual General Partners were 
not interested persons of BCVP as 
defined in section 2(a)(19) of the Act 
solely by reason of their status us 
general partners. (Investment Company 
Act Release No. 13774. February 15, 
1984). Applicants represented, pursuant 
to that order, that the Individual General 
Partners functioned in a manner similar 
to independent directors of a 
corporation. 

Institutional Partners (collectively 
with BCVP, the "Partnerships") is 
similar in many respects to BCVP. 
Applicants state that the Partnerships 
will have the same managing general 
partner, organizational structure, 
management fees, indentical ratios for 
allocations of partnership income, gain 
and loss among the managing general 
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partner and limited partners, and similar 
investment objectives and strategics. 
Limited partners of Institutional 
Partners will be only institutional 
investors who must make a minimum 
investment of approximately $1 million, 
a price which moy be reduced to a 
minimum of $500,000 per subscriber. 
Applicants expect tbe aggregate 
capitalization of Institutional Partners to 
be in the ronge of $6 to $10 million. Sale 
of limited partnership interests will be 
restricted in accredited investors in 
transactions not involving a public 
offering pursuant to Regulation D. 
promulgated under the Securities Act 
1933. Boettcher, as sole general partner, 
will perform all management functions 
for Institutional Partners, which will 
include those functions that it now 
performs for DCVP. Applicants 
represent timt no affiliated person of 
Institutional Partners will be a limited 
partner of BCVP. 

Applicants state that Boettcher 
believes that favorable investment 
opportunities would be more numerous 
or advantageous to the Partnerships if 
they invested in tandem in Portfolio 
Securities rather than individually. It is 
also stated that by a cooperative 
investment program (“Joint Investment 
Progam”) the Partnerships can invest 
larger amounts of capital in appropriate 
Portfolio Securities, thus enabling each 
Partnership to achieve greater portfolio 
diversification. Applicants further state 
that the ability to make larger 
investments will permit the Partnerships 
to invest on more favorable terms and to 
exercise greater influence in the 
management, operations, business 
objectives and policies of the issuers of 
Portfolio Securities (’ Portfolio 
Companies”). 

According to the application, the Joint 
Investment Progam will encompass all 
investments in Portfolio Securities made 
by either Partnership after the 
commencement date of such program. 
Neither BCVP nor Institutional Partners 
will, unless permitted by order of the 
Commission, sell, exchange or otherwise 
dispose of any interest in any Portfolio 
Security acquired pursuant to the Joint 
Investment Program unless each makes 
such disposition at the same time, for 
the same consideration, and in amounts 
proportional to the respective holdings 
by the Partnerships. In every instance. 
Applicants state, the initial decision to 
sell, exchange or otherwise dispose of 
any interest in a Portfolio Security 
subject to the joint Investment Program 
will be made by Boettcher consistent 
with its determination of the needs and 
best interests of BCVP. Applicants also 
state that Boettcher will maintain at its 


offices written records of the factors of 
consideration in any decision and the 
records will be available for inspection 
by the Commission at any time. 

The relative amount each Partnership 
invests pursuant to the Joint Investment 
Program will be a function of a 
predetermined ratio ("Investment 
Ratio”) derived by comparing the total 
available capital (“Total Available 
Capital”) of BCVP with Institutional 
Partners. Total Available Capital is 
defined, with respect to each 
Partnership, as the total capital 
contributions made in cash to that 
Partnership by its partners, less all 
amounts paid for transaction costs, 
administrative fees (to the extent paid 
from capital contributions and not 
income from short-term investments and 
annual realized gains), selling 
commissions, and the cost of all 
investments in Portfolio Securities (to 
the extent paid from capital 
contributions). Institutional Partners' 
obligation under the Joint Investment 
Program will equal the percentage 
determined by dividing its Total 
Available Capital by the Total 
Available Capital of both Partnerships 
at that time. BCVP*s obligation will be 
for the balance of the investment and in 
no instance will the Investment Ratio for 
BCVP be less than 40%. 

Applicants state that the Joint 
Investment Program has been approved 
by both a majority of the general 
partners of BCVP who have no financial 
interest in the transaction (other than by 
virtue of an investment as an Individual 
General Partner or a limited partner of 
BCVP) and a majority of the general 
partners of BCVP who are not interested 
persons of BCVP. The general partners 
deemed the Joint Investment Program as 
fair and reasonable to the partners of 
both BCVP and Institutional Partners 
and as not involving overreaching of 
BCVP. Institutional Partners, or any of 
their respective partners on the part of 
any party concerned. 

As presently constituted, BCVP's 
limited partnership agreement provides 
for an annual administrative fee of 3% 
on the first $10 million of investments 
and 2% on any additional investments. 
Applicants represent that if and when 
an order of exemption is granted by the 
Commission approving the loint 
Investment Program, the administrative 
fee will be amended by the Individual 
General Partners to provide for a 
reduced fee such that the administrative 
fee charged by Boettcher will, on the 
average, be the same as if the 
investment in Institutional Partners had 
been made directly in BCVP. The 
administrative fee for Institutional 
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Partners will also equal the amended 
administrative fee for BCVP: thus 
Boettcher's total compensation from the 
Partnerships will be the same as if the 
capitalization of Institutional Partners 
were added to BCVP and BCVKs 
current administrative fee was applied 
to such total capitalization. 

Applicants assert that the proposed 
Joint Investment Program meets tbe 
standards for granting exemption from 
the provisions of section 57(a)(4) and 
Rule 17d-1 of the Act because the Joint 
Investment Program and the 
transactions included therein are 
consistent with the provisions, policies 
and purposes of the Act. and because 
each of the Partnerships would 
participate in the transactions on an 
identical basis in the proportions set by 
the Investment Ratio. Applicants seek 
exemption pursuant to section 6{c) of the 
Act because an exemption from section 
57(a) involves only individual 
prospective transactions and Applicants 
seek exemption for a class of 
transactions under the Joint Investment 
Program. Applicants contend that it 
would be impractical for the Joint 
Investment Program to operate with 
separate applications for exemptive 
orders because: (1) Negotiations 
concerning the details of a transacti on 
often continue until the time of closing: 
(2) participation by the Partnerships in 
certain investment opportunities may be 
precluded because of the time delay 
involved in obtaining separate 
exemptive orders: and (3) use of an 
escrow account pending an exemptive 
order is not a viable alternative because 
Portfolio Companies must have the 
assurance that the funds will be 
available In the future and are not 
subject to contingencies. Applicants also 
contend that the Joint Investment 
Program is appropriate in the public 
interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the Act. 

Applicants also seek an order, 
pursuant to section 8(c) of the Act, to 
exempt from the provisions of section 
57(a) of the Act and Rule 17d-l certain 
transactions between Boettcher and 
certain individual limited partners of 
Institutional Partners. Applicants stats 
that by virtue of its position as general 
manager of the Partnerships, Boettcher 
acquires knowledge of investment 
opportunities that are suitable for larg* 
institutional investors. In addition, those 
institutions have substantial capital to 
invest beyond the amounts to be 
invested in Institutional Partners. To 
fulfill the needs of these limited partner* 
for ongoing exposure to venture capital 
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investment opportunities, and because 
such opportunities will represent 
investments that exceed the amounts 
that Boettcher determines is prudent for 
the Partnerships to invest in a Portfolio 
Security, Applicants request an 
exemption to permit Boettcher to refer 
additional investment opportunities to 
individual limited partners of 
Institutional Partners and to permit such 
limited partners to coinvest with BCVP 
in certain Portfolio Securities (“Referral 
Transactions 0 ). Applicants represent 
that it would be inappropriate to 
communicate such opportunities in 
Referral Transactions to limited 
partners of BCVP, who do not have the 
umt investment need or financial 
ability that limited partners of 
Institutional Partners possess. 

Moreover, Applicants state that it is 
impractical to include BCVP limited 
partners in the Referral Transactions 
because there are In excess of 1600 
BCVP limited partners. Applicants 
conclude that Boettcher would not be 
able to attract institutional investors as 
limited partners of Institutional Partners 
unless it can offer the Referral 
Transactions services to limited 
partners of Institutional Partners. 

Applicants agree that any order 
authorizing and exempting the Joint 
Investment Program will be subject to 
the following conditions: (1) All 
purchases and sales of Portfolio 
Securities subject to the Joint 
Investment Program will be made in the 
Investment Ratio and in accordance 
with the terms of the Joint Investment 
Program and in no event will the 
Investment Ratio for BCVP be less than 
VK: 

(2) Boettcher will initially determine 
whether the Partnerships sell, exchange 
or dhspose of securities subject to the 
|oint Investment Program based on the 
needs and best interests of BCVP. 
Boettcher will maintain records of the 
factors evaluated and such records will 
be available for inspection by the 
Commission at any time: 

(3) Each Joint Investment Program 
Investment will be made by BCVP and 
Institutional Partners at the same unit 
Price in securities of the same class: 

(4) Unless otherwise permitted by 
of the Commission, exercise by 

bCVp or Institutional Partners of 
warrants, conversion privileges and 
other rights acquired under the Joint 
-vestment Program will be at the same 
hme and upon the same terms and 
conditions: 

I 5 ) Neither BCVP nor Institutional 
Partners, unless otherwise permitted by 
ordor of the Commission, will acquire 
further interest in or securities of 
Portfolio Companies, or in any affiliated 


person of the Portfolio Companies, 
subject to the Joint Investment Program, 
other than interest in ail respects 
dictated by the Investment Ratio and in 
accordance with the Joint Investment 
Program: 

(6) BCVFs partnership agreement will 
be amended to provide for a reduced 
administrative fee at a level which 
actually charged will, on the average, be 
the same as if the investments in 
Institutional Purtners had been made 
directly into BCVP. and that 
Institutional Partners will have the same 
administrative fee arrangement as 
BCVP: 

(7) None of the general partners of 
BCVP or Institutional Partners will be a 
party to or have a financial interest in 
any transaction pursuant to the Joint 
Investment Program other than as an 
owner of partnership interests in BCVP 
or Institutional Partners: 

(8) At each quarterly meeting of the 
Individual General Partners of BCVP, all 
material factors relating to the operation 
of the Joint Investment Program, 
including the purchase and sales of 
Portfolio Securities pursuant thereto, 
during the period since the prior review 
thereof by the Individual General 
Partners, will be reviewed by the 
Individual General Partners. The Joint 
Investment Program will continue 
thereafter only if at teast a majority of 
the Individual General Partners 
determine, based upon such monitoring, 
that BCVFs participation in the Joint 
Investment Program continues to be in 
the best interests of BCVP and its 
limited partners and does not involve 
overreaching of BCVP or its limited 
partners on the part of any person 
concerned. The Individual Genera! 
Partners will record their minutes and 
preserve in their records, for periods 
required under section 31(a) of the Act, 
a description of the Joint Investment 
Program's operation during the period 
monitored, their findings, and the 
information and materials on which 
their findings are based and the basis 
therefor. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may. not later 
than April 1.1985. at 5:30 p.m.. do so by 
submitting a written request setting 
forth the nature of his/her interest, the 
reasons for the request, and the specific 
issues of fact or few that are disputed, to 
the Secretary. Securities and Exchange 
Commission, Washington. D.C. 20549. A 
copy of the request should be served 
personally or by mail upon Applicants 
at the address stated above. Proof of 
service (by affidavit or, in the case of an 
attomey-Ht'law. by certificate) shall be 
filed with the request. After said date. 


an order disposing of the application 
will be issued unless the Commission 
orders a hearing upon request or upon 
its own motion. 

For the Commission, by the Division of 
Investment Management pursuant to 
delegated authority. 

John Wheeler. 

Secretary. 

(FR Doc. 85-5982 Filed 3-12-45; 8:45 am| 
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(Release No. 10-14407; File No. 812-6026J 

Application and Opportunity for 
Hearing; Monarch Life Inaurance Co. 
et al. 

March 7.1985 

Notice Is hereby given that Monarch 
Life Insurance Company (“Monarch"). 
1250 State. Street. Springfield. 
Massachusetts 01133, and Variable 
Account B of Monarch Life Insurance 
Company, registered under the 
Investment Company Act of 1940 
("Act") as a unit investment trust (the 
"Account") (collectively known as 
"Applicants"), as issuers of certain 
single premium variable life insurance 
contracts funded by the Account, filed 
an application on January 18. and an 
amendment thereto on March 6,1985, for 
an order pursuant to section 6(c) of the 
Act exempting Applicants from the 
provisions of sections 12(d)(1). 20(a)(2). 
and 27(c)(2) of the Act to the extent 
necessary to permit transactions 
described in the application, and 
pursuant to sections 11(a) and 11(c) of 
the Act approving the terms of certain 
exchange offers. All interested persons 
are referred to the application on File 
with the Commission for a statement of 
the representations contained therein, 
which are summarized below, and are 
referred to the Act and rules thereunder 
for a statement of the relevant 
provisions. 

Section 11 

Applicants propose to permit the 
owners of existing contracts to 
exchange their contracts for "attained 
age" single premium contracts. Under 
the exchange, a single premium contract 
currently being offered by Monarch will 
be issued at the insured's then current 
age and with a contract date equal to 
the date of exchange. This exchange 
would be permitted at a time selected by 
the contractowner, subject to Monarch’s 
rules. The exchange would require no 
evidence of insurability. Applicants 
state that while Monarch is currently 
proposing to issue only single premium 
contracts, it may in the future offer 
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annual premium contracts, and 
exchanges of these contracts would be 
permitted only if no premiums are due 
and unpaid. Applicants further state that 
upon any exchange. Monarch will 
deduct a "risk charge" of 1.5% of assets 
transferred to cover the risks associated 
with establishing a new guaranteed 
minimum death benefit. 

Applicants state the exchange 
privilege may be exercised in two 
general circumstances. First, the 
contractowner may, during the lifetime 
of the insured change from an existing 
contract to a new contract, using the 
existing contract's net cash value to 
purchase the new contract Applicants 
represent that the use of the exchange 
privilege in this fashion gives 
contractowners increased flexibility to 
deal with changing insurance or 
financial needs, and to obtain the 
advantages of newly developed 
products, without taking the risk of 
changed insurability; Applicants 
represent that as a result of the 
exchange, contractowners can alter the 
correlation between the death benefit 
and cash value of the contract, changing 
the investment orientation of the 
contract Applicants state that as a 
result of the exchange, a contractowner 
will convert any positive investment 
experience under the old contract 
(which "purchased" variable insurance 
amounts) into a guaranteed death 
benefit In addition. Applicants 
represent that those contractowners 
who may in the future convert from an 
annual premium contract to a single 
premium contract will be able to 
eliminate the need for any future 
premium payments. Applicants state 
that under this type of exchange, the 
new contract will have a face amount 
(and guaranteed insurance amount) 
generally equal to that of a contract that 
could be purchased by applying the old 
contract's net cash value as a single 
premium under the new contract at the 
insured's age on the date of change, less 
a 1.5% risk charge to cover the risk 
associated with establishing a new 
guaranteed insurance amount and the 
contingency that the insured may die at 
a time when that amount exceeds the 
death benefit that would have been 
payable in the absence of the guarantee. 

Applicants state that exchanges 
would also be permitted to allow a 
beneficiary, upon the death of the 
insured, to apply the death benefit 
proceeds from the old contract to the 
purchase of a new single premium 
contract insuring him or herself, 
provided that the beneficiary currently 
has a contract insuring him or herself. 
Applicants state that the new contract 


will have a face amount (and 
guaranteed insurance amount) equal to 
the face amount of insurance that could 
be purchased for the beneficiary of the 
old contract under a single premium 
contract, given his or her current age, 
using the death benefit proceeds, less a 
1.5% risk charge designed to cover the 
risk associated with establishing a 
guaranteed insurance amount of the new 
insured. Applicants state that the 
exchange privilege used in this manner 
gives contractowners an efficient 
methods of providing for survivor's 
insurance. 

Applicants state that under either use 
of the exchange privilege, a term 
insurance rider may be added to the 
new single premium contract, using the 
net cash value of the old contract, or the 
death benefit proceeds if applicable, to 
purchase the rider. Applicants state that 
no commissions will be paid to agents 
for inclusion of the rider on the 
exchanges. Applicants further state, 
however, that the rider, itself, provides a 
right to totally or partially convert to a 
single premium contract, and this 
conversion right does not waive the 
usual sales load. 

Applicants assert that none of the 
dangers or abuses for which section 11 
of the Act was enacted to prevent would 
arise as a result of the exchange 
privilege. Applicants submit that there 
will be no incentive to encourage 
contractowners to exchange one 
contract for another since no additional 
commissions will be generated by the 
exchange. Applicants represent that 
aside from any applicable state premium 
taxes, the only charge level on the 
exchange of contracts will be the risk 
charge, which Applicants contend is 
necessary because Monarch undertakes 
a new risk when it establishes a new 
minimum death benefit guarantee. 
Applicants state that the exchange 
privilege is equitable to all 
contractowners and will be offered to 
all contractowners. providing them with 
flexibility and guaranteed insurability, 
all without an additional sales change. 

Sections 12(d)(1), 26(a)(2) and 27(c)(2) 

Under Applicants' proposed structure, 
the Account would invest at new asset 
value in either shares issued by 
Oppenheimer Variable Life Funds 
("Funds"), an open-end company, or 
units of investment trust, the 
Oppenheimer Zero Coupon U.S. 
Treasuries Trust. Series A ('Trust"), to 
be established by Oppenheimer Investor 
Services, Inc. ("Oppenheimer"). The 
Trust is registered under the Act and 
will be composed of multiple series 
("Series"), each comprised of U.S. 
Treasury securities which have been 


stripped of their coupons, interest 
coupons which have been stripped from 
U.S. Treasury securities, and receipts 
and certificates for such stripped 
obligations and coupons ("zero coupon 
bonds"). The Account will purchase 
units of each Series based upon the net 
transactions by contractowners. 
Applicants state that the total offering 
price of Trust units placed in the 
Account, whether they are sold to the 
Account in the primary or secondary 
market, will include a "transaction 
charge. "At the time of purchase, the 
Account will pay that portion of the 
total price of the units equal to their M nd 
asset value." Monarch will directly pay 
to Oppenheimer out of its general assets 
a transaction charge, which is currently 
designed to range from 1-2% of the 
offering price depending upon the 
maturity of the Scries for which 
securities ore purchased. Thereafter. 
Monarch will seek to be reimbursed for 
the amounts advanced by assessing a 
charge on the assets of the Account hdd 
in the investment divisions investing in 
the Trust. Applicants represent that this 
charge may vary, but will reflect only 
actual costs. These actual costs will 
include an element of interest 
compensating Monarch for the delay in 
recouping amounts advanced. 
Applicants state that the rate of interest 
will be based on the current yield for 
U.S. Treasury bonds having a maturity 
equal to the weighted average maturity 
of the bonds held in the Trust. 
Applicants represent that the total 
charge against account assets will never 
exceed an annual rate of .50 percent of 
the average daily net assets of each of 
the Account's investment divisions 
investing in the Trust 
Monarch and the Account seek relief 
from the provisions of section 12(d)(1) t*J 
allow the Account to acquire the units d 
the Trust and from sections 26(a)(2) and 
27(c)(2) to the extent necessary to permit 
Monarch to recover through an asset 
charge the amounts paid.by it to 
Oppenheimer in connection with the 
Account's acquisition of Trust units* la 
support of their applications. Applicants 
assert that this proposed structure does 
not raise legal or policy issues 
materially different from the common 
separate account structure in which a 
unit investment trust invests solely in 
shares of an underlying open-end 
management investment company, 
which Applicants assert is permitted b) 
section 12(d)(1)(E) of the Act, and that 
this relief is similar to that previously 
granted to Separate Account A of 
Monarch. Moreover. Applicants note 
that by permitting the investment 
divisions of the Account to be allocated 
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b the Trust which invests in zero 
coupon bonds, contractowners will have 
nailable an investment vehicle that will 
bive s fixed yield for a specified period 
tftime Applicants contend that the 
proposed transaction does not run 
counter to the statutory purposes 
ederlying section 12. In this regard. 
Applicants state that the transaction is 
pot a method for leveraging control or 
messing overlapping charges. 

Applicants claim that the compensation 
wived by Oppenheimer is necessary 
b induce Oppenheimer to create the 
rrust. to implement the operational 
procedures for the Trust, and to enter 
bto a contractual agreement with 
Monarch to maintain a secondary 
ttiricet in Trust units, and. thus, is a 
(ternary acquisition cost In this 
connection. Applicants note that the 
(econdary market here, unlike the case 
(fmost publicly offered unit investment 
bistt. is not merely a desirable feature 
designed to avoid disruption of the 
Ihut's portfolio: it is necessary to 
nimtain the stabilized rate of return on 
fce funds in an investment division. 
Applicants also represent that the 
Docnpensatfon will reimburse 
Oppenheimer for operational and 
overhead expenses, and legal, 

Counting and evaluator's fees, and 
talnone of this compensation is 
Signed as reimbursement of 
distribution expenses or compensation 
® p efforts. Monarch believes that 
locating a proportionate share of the 
|c ^uisition expenses to all 
^ntractowners who allocate premiums 
10 investment divisions investing In 
^ Trust, rather than permitting the 
ftpenses borne by individual 
fletractownert to vary bosed upon the 
-mmg of their particular allocation, 
frills contractowners by stabilizing 
and by creating more equitable 
among contractowners. 

Applicants also believe that the 

asset charge is a reasonable 
Proper charge designed to cover 
^Pentes that are properly viewed as a 
- ^ of operating and administering the 
J Cr ount. Moreover. Applicants point out 
Oppenheimer is neither an affiliated 
j**° n nor a principal underwriter for 
^Account therefore the negotiations 
Oppenheimer and Monarch 
**• Account in setting the amount of 
^ compensation were at arm's length 
[t are presumed to have yielded fair 
£ues. finally, Applicants assert that 
V a ^ e pient between Monarch and 
Ppenheimer in establishing this 
^cture will require that the terms of 
* tojisactiona will be at least as good. 

better, than the Account could 
- ff *ve from other parties. Applicants 


note that unit Investment trusts offering 
units to the public charge a sales load of 
3 to 5% of purchases while the maximum 
transaction charge assessed by 
Openheimer is .5%, although 
Oppenheimer. because units of the Trust 
will be offered solely to the Account, 
will bear no distribution expenses. 

Applicants assert it is appropriate to 
recover interest costs through deduction 
of the proposed asset charge. Monarch 
expects to advance large amounts In the 
early years in connection with the 
purchase of units of interest in the Trust, 
but considerably less in later years 
because purchases of units (and 
transaction charges) will diminish since 
later purchase by contractowners will 
be offset by redemptions. Because the 
asset churge will be designed to recover 
these charges over the life of each of the 
Trust series (thus spreading the costs 
among contractowners purchasing early 
in the life of each series and those 
purchasing later). Applicants represent 
that a significant portion of the cost to 
Monarch is the loss of interest on 
monies advanced caused by the delay in 
recovery. Given that Monarch 
anticipates recovery of the transaction 
costs over the life of each Trust series. 
Applicants believe that a rate of interest 
associated with the weighted average 
maturity of the bonds held by the Trust 
series is the fair and reasonable 
measure of the time value of the monies 
advanced by Monarch. Applicants 
represent that as to each investment 
division, the rate of interest will be 
applied to the amounts by which the 
transaction charges for the division for 
each quarter exceed the asset charges 
collected as reimbursement for such 
charges, plus any amounts (including 
interest) that were unrecovered at the 
end of the prior quarter. Applicants 
further represent that Monarch will 
monitor the cumulative amounts 
collected for each division through this 
asset charge in comparison with the 
amounts paid by Monarch and will not 
charge any division of the Account more 
than actual costs. 

Notice is further given that any 
interested person wishing lo request a 
hearing on the application may. got later 
than April 1.1985, at 5:30 p.m., do so by 
submitting a written request setting 
forth the nature of his Interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary. Securities 
and Exchange Commission. Washington. 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
Applicants at the address stated above. 
Proof of service (by affidavit or. in the 
case of an attorney-at-law, by 


certificate) shall be filed with the 
request. 

Persons who request a hearing will 
receive any notices and orders issued in 
this matter. After said date an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler, 

Secretary. 

[FR Doc. 5961 Filed 3-12-05; S:45 am] 

MJJNQ COOC •CJO-Ot-* 


IFKo Mo. 22-136671 

Chesebrough-Pond s Inc. (a New York 
Corporation); Application and 
Opportunity for Hearing 

March 7.1985, 

Notice is hereby given that 
Chesebrough-Pond's Ino, a New York 
corporation (the ‘‘Company"), has filed 
an application pursuant to clause (ii) of 
section 310(b)(1) of the Trust indenture 
Act of 1939, as amended (the Act"), for a 
finding by the Securities and Exchange 
Commission (the "Commission") that 
the successor trusteeship of Citibank, 
N.A. ("Citibank") under (1) the indenture 
of the Company dated as of July 15.1980 
(the "1980 Indenture") and (il) the 
indenture of Chesebrough-Pond's 
Finance Corporation, a Delaware 
corporation ("Finance Corporation"), 
dated as of June 1,1984 (the "1984 
Indenture") and the trusteeship of 
Citibank under the indenture of the 
Company dated as of January 15.1985 
(the "1985 indenture") is not so likely to 
involve a material conflict of interest as 
to make it necessary in the public 
interest or for the protection of investors 
to disqualify Citibank from acting as 
successor trustee under the 1980 or 1984 
Indenture. The 1980 and 1984 indentures 
were heretofore qualified under the Act 

In support of its application the 
Company alleges that: 

1. The Company has outstanding as of 
February 8.1985 $100,000,000 aggregate 
principal amount of its 12% Notes due 
1993 (the *T2% Notes") issued under the 
1985 Indenture between the Company 
and Citibank. Inasmuch 8s the 12% 

Notes were offered and sold outside the 
United States, its territories and 
possessions to non-U.S. persons, the 12% 
Notes were not registered under the 
Securities Act of 1933, as amended (the 
"Securities Act"), and the 1985 
Indenture was not qualified under the 
Act 
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2. The Company has outstanding as of 
January 31,1935 $69,200,000 aggregate 
principal amount of its 10%% Notes due 
July 15.1990 (the “10%% Notes’') Issued 
under the 1930 Indenture between the 
Company and Morgan Guaranty Trust 
Company of New York (“Morgan 
Guaranty'*). The 10%% Notes were 
registered under the Securities Act (File 
No. 2-66426). and the 1980 Indenture 
was qualified under the Act (File No. not 
available). 

3. As of February 8,1985, no debt 
securities have been issued under the 
1964 Indenture among Finance 
Corporation, Morgan Guaranty and the 
Company, as Guarantor. The 1964 
Indenture is an open-end indenture to 
issue debt securities guaranteed by the 
Company (the “Guaranteed Notes") 
under a Rule 415 shelf registration 
statement. The Guaranteed Notes were 
registered under the Securities Act (File 
No. 2-91351), and the 1964 Indenture 
was qualified under the Act (File No. not 
available). 

4. Morgan Guaranty, on January 4, 
gave written notice to the Company of 
its intention to resign as trustee under 
the 1980 and 1964 Indentures. The 
Company has requested Citibank to 
accept appointment as successor trustee 
under the 1980 and 1964 Indentures. 

5. Section 7.11 of the 1900 Indenture 
provides in part as follows: 

No successor trustee shall accept 
appointment as provided in this | 7.11 unless 
at the time of such acceptance such successor 
trustee shall be qualified under the provisions 
of | 7.06 and eligible under the provisions of 
17.09 

Section 7.08 of the 1930 Indenture 
provides in part as follows: 

(c) For the purposes of this | 7.06 the 
Trustee shall be deemed to have a conflicting 
Interest if 

(1) the Trustee is trustee under another 
indenture under which any other 
securities ... of the Company are 
outstanding , . . provided that there shall be 
excluded from the operation of this paragraph 
(1) any indenture or indentures under which 
other securities ... of the Company are 
outstanding if (A) this Indenture and such 
other indenture or indentures are wholly 
unsecured and such othor indenture or 
indentures are hereafter qualified under the 
Trust Indenture Act of 1939. unless the 
Securities and Exchange Commission shall 
have found and declared by order pursuant to 
subsection (b) of section 305 or subsection (c) 
of section 307 of the Trust Indenture Act of 
1939 that differences exist between the 
provisions of this Indenture and the 
provisions of such other indenture or 
indentures which are so likely to involve a 
material conflict of interest as to make it 
necessary in the public interest or for the 
protection of investors to disqualify the 
Trustee from acting as such under this 
Indenture and such other indenture or 


indentures, or (B) the Company shall have 
sustained the burden of proving, on 
application to the Securities and Exchange 
Commission and after opportunity for hearing 
thereon, that the trusteeship under this 
Indenture and such other or indentures is not 
so likely to Involve a material conflict of 
interest as to make it necessary in the public 
interest or for the protection of investors to 
disqualify the Trustee from acting as such 
under one of such indentures; 

6. Section 611 of the 1964 Indenture 
provides in pari as follows: 

(d) No successor Trustee shall accept its 
appointment unless at the time of such 
acceptance such successor Trustee shall be 
qualified and eligible under this Article. 

Section 608 of the 1964 Indenture 
provides in part as follows: 

(c) For the purposes of this Section, the 
Trustee shall be deemed to have a conflicting 
interest with respect to the Securities of any 
series if: 

(1) the Trustee Is trustee under this 
Indenture with respect to the Outstanding 
Securities of any series other than that series 
or is trustee under another indenture under 
which any other securities * * * of the 
Company are outstanding • • • provided that 
there shall be excluded from the operation of 
this paragraph this Indenture with respect to 
the Securities of any series other than that 
series or any indenture or indentures under 
which other securities ... of the Company 
are outstanding, if 

(i) this Indenture and such other indenture 
or indentures are wholly unsecured and such 
other indenture or indentures are hereafter 
qualified under the Trust Indenture Act 
unless the Commission shall have found and 
declared by order pursuant to section 305(b) 
or section 307(c) of the Trust Indenture Act 
that differences exist between the provisions 
of this Indenture with respect to Securities of 
that series and one or more other series or 
the provisions of such other indenture or 
indentures which are so likely to involve a 
material conflict of interest as to make It 
necessary in the public interest or tor the 
protection of investors to d I squall the 
Trustee from acting as such under this 
Indenture with respect to the Securities of 
that series qpid such other series or under 
such other indenture or indentures, or 

(U) the Company shall have sustained the 
burden of proving, on application to the 
Commission and after opportunity for hearing 
thereon, that trusteeship under this Indenture 
with respect to the Securities of that scries 
and such other series or such other indenture 
or indentures is not so likely to involve a 
material conflict of interest as to make it 
necessary In the public Interest or for the 
protection of Investors to disqualify the 
Trustee from acting as such under this 
Indenture with respect to the Securities of 
that series and such other series or under 
such other indenture or indentures; 
and provided further, that there shall be 
excluded from operation of this paragraph, 
the indenture, dated as of |uly 15.1960, 
between • • • [Chesebrough-Pond's lnc.J and 
the Trustee, under which the 10%% Notes due 


July 15.1090 of * * * (Chesebrough Pon.J i 
Inc] are outstanding: 

7. Citibank's successor trusteeship 
under the 1980 Indenture is permitted by 
section 608 of the 1984 Indenture 
because of the explicit reference to the 
1960 Indenture contained in the 1964 
Indenture. Citibank's successor 
trusteeship under the 1964 Indenture ti 
permitted by 8 7.08 of the 1930 Indentun 
because both of these Indentures are 
wholly unsecured and the 1984 
Indenture was qualified after the date of 
the 1980 Indenture. 

8. Acceptance by Citibank of the 
appointment as successor trustee under 
the 1930 Indenture and the 1984 
Indenture may involve Citibank in s 
conflict of interest within the meaning o( 
8 7.08 of the 1980 Indenture and section 
606 of the 1984 Indenture with respect to 
the 1965 Indenture since the 1985 
Indenture has not been qualified under 
the Act and is not the subject of any 
other proceeding of the Commission. 

9. The Company's obligations with 
respect to the 10%% Notes, the 
Guaranteed Notes and the 12% Notes 
are wholly unsecured and rank on parity 
with each other. The only material 
differences between the provisions of 
the 1980 and 1984 Indentures and the 
1985 Indenture, and between the pght* 
of holders of the 10%% Notes and the 
prospective holders of the Guaranteed 
Notes and the holders of the 12% Notes, 
relate to the fact that the Company is 
the Guarantor with respect to the 
Guaranteed Notes but is the primary 
obligor under the 1980 and 1965 
Indentures, and also relate to the 
aggregate principal amounts, dates of 
issue, events of default, maturity and 
interest payment dates, interest rates, 
redemption provisions, sinking fund 
provisions. Trustee's reports, restnctical 
on transferability provisions relating to 
the non-Unitcd States offering of the 1!* 
Notes, and other provisions of a simiU? 
nature. Any such differences and an) 
other differences in the provisions ofW 
1980 and 1984 Indentures and the 1965 
Indenture are unlikely to cause any 
conflict of interest among the respedi# 
trusteeships of Citibank under said 
Indentures. 

10. The Company is not in default 
under the 1930,1984 or 1085 Indenture 

11. The Company has waived la) 
notice of hearing, (b) hearing on the 
issues by its application and (c) all 
rights to specify procedures under the 
Commission's Rules of Practice with 
respect to the application. 

For a more detailed statement of the 
matters of fact and law asserted 
persons ore referred to said opp1io® tic * 
which is on file in the offices of the 
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Commission at 450 Fifth Street, NW.. 
Washington. D.C. 20549. 

Notice is further given that an order 
I granting the application may be issued 
tv the Commission at any time on or 
after April 3.1985, unless prior thereto a 
hearing upon the application is ordered 
by the Commission, as provided in 
clause (ii) of section 310(b)(1) of the Act 
Any interested person may. not later 
than April 2,1965 at 5.30 P.M., Eastern 
Standard Time, in writing, submit to the 
Commission his views or any additional 
bet bearing upon this application or the 
desirability of a bearing thereon. Any 
inch communication or request should 
| be bddressed: Secretary, Securities and 
Exchange Commission, 450 Fifth Street 
NW„ Washington. D.C, 20549. and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting a hearing, the 
reasons for such request and the issues 
effect and law raised by the application 
vibch he desires to controvert 

For the Commission, by the Division of 
Corporation Finance, pursuant to delegated 

•uihonty, 

John Wheeler, 

Sewtury. 

int Doc B5-5969 Filed 3-12-65: 6:45 am| 

■UJttJ coot SO 10-01-K 

tfetoaso No. IA-956 (Flic No. 803-36)J 

First Investors Management Co., Inc.; 

Application 

March 4. 1965. 

Notice is hereby given that First 
Investors Management Company, Inc. 
^Applicant"), 120 Wall Street, New 
York, New York 10005, registered os an 
investment adviser under the 
Investment Advisers Act of 1940 (“Acf), 
hied an application on February 22. 

I9R and an amendment thereto on 
February 14,1965, requesting an order of 
Ihe Commission persuant to section 
of the Act exempting Applicant (1) 
the prohibitions of section 205(1) of 
,tlc Act. to the extent necessary to 
Applicant to engage in certain 
advisory fee arrangements with limited 
Partnerships to be established by 
Applicant, and (2) from the 
^ordkeeping requirements of Rule 204- 
mo) and (c) under the Act to the extent 
JiOH' provisions require separate 
J^ords to be maintained for each 

partner in the partnerships. All 
Crested persons are referred to the 
Wication on file with the Commission 
I 0? Ila l emen t of the representations 
r *°&i<uned therein, which are 
^^rized below, and to the Act and 
,*thereunder for the complete text of 
applicable provisions. 


Applicant proposes to form one or 
more limited partnerships 
(’’Partnerships") comprised of fewer 
than one hundred limited partners, each 
of which will purchase a partnership 
interest as an accredited investor 
pursuant to a private offering under the 
Securities Act of 1933. Applicant will act 
as sole general partner and investment 
adviser of each Partnership. According 
to the application, the Partnerships will 
invest principally in relatively small 
emerging public companies whose 
securities offer potential for significant 
long-term appreciation, including 
companies whose securities may not be 
actively traded. 

According to the application, each of 
the investors in the first Partnership will 
be required to make a minimum 
contribution of $250,000. The application 
states that Applicant, acting as general 
partner, will contribute the greater of the 
minimum amount required of any 
investor for purchasing a limited 
partnership interest, or 1% of the 
aggregate capital contributions, to any 
such Partnership. 

Each subscriber for a Partnership 
interest must warrant that he meets the 
standards set forth in the subscription 
agreement, he has the ability and 
experience, directly or through his 
purchaser representative, to analyze the 
merits and risks of the investment, and 
he has received and read a copy of a 
Partnership’s private placement 
memorandum. Each investor must also 
represent that he has read and become 
familiar with the schedule of fees to be 
paid to Applicant by the Partnership, 
and warrant that he or his qualified 
representative is fully aware of the level 
of those fees in relation to other 
partnerships, discretionary accounts, 
and mutual funds generally available in 
the market place. Each investor will be 
required to have a net worth of $500,000. 
In addition, each investor may not 
subscribe for a number of units equal to 
or greater in value than 20% of the 
amount of all his assets in which he has 
a beneficial interest 

Although Applicant will only 
contribute a minimum of $250,000 to any 
Partnership, it will receive the benefits 
of capital gain and other income as if it 
owned a 20% interest in the Partnership. 
Applicant will be allocated a 20% share 
of all net operating income and realized 
and unrealized capital gains and. 
subject to the limits described below, a 
20% shure or all net operating and 
realized and unrealized capital losses of 
each Partnership. Each partner (limited 
and general) will be allocated a share of 
the remaining 80% of the profits and 
losses of the Partnership, based on the 
proportion which his partnership capital 


account bears to the capital accounts of 
all that Partnership's partners. 

Applicant as general partner, will 
value the marketable securities held by 
each Partnership quarterly and will 
value securities that are not publicly 
traded (or are infrequently traded) only 
annually, unless facts come to the 
attention of Applicant that would cause 
it to believe that the value of such a 
security has materially changed. 
Applicant represents that the limited 
partner of each Partnership shall have 
the right to demand an independent 
review of any quarterly valuation of 
their Partnership's assets upon the 
request of 30% in interest of the limited 
partners, or of four or more limited 
partners holding at least 20% in interest 
of that Partnership. Applicant further 
represents that, upon each valuation, the 
capital account of each partner will be 
adjusted to reflect his allocable share of 
Partnership income, gains, and losses. 
However. Applicant's capital account in 
each Partnership shall not be reduced 
below zero. Losses that would reduce 
Applicant's capital account below zero 
shall be allocated to the limited partners 
as contingent losses. Such contingent 
losses shall be restored to the limited 
partners out of the first subsequent gain 
and net income that would have been 
allocated to Applicant's capital account 

Applicant proposes to maintain the 
designated books and records for each 
Partnership rather than for each limited 
partner. Applicant also states, however, 
that it will maintain capital accounts for 
each limited partners reflecting his 
contribution, allocations, distributions, 
and withdrawals. Applicant represents 
that it will assure that, as part of the 
preparation of certified annual financial 
statements, th8 Partnership’s 
independent public accountants will 
reconcile the capital accounts of the 
limited partners. This, it is contended, 
will satisfy the limited partners' need for 
individual records. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may. not later 
than March 28.1965, at 5:30 p.m., do so 
by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary. Securities 
and Exchange Commission. Washington. 
D.C 20549. A copy of the request should 
be served personally or by mail upon 
Applicant at the address stated above. 
Proof of service (by affidavit or. in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date an order 
disposing of the application will be 
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issued unless the Commission orders a 
hearing upon requst or upon its own 
motion. 

For the Commission, by the Division of 
investment Management, pursuant to a 
delegated authority. 

John Wheeler, 

Secretary. 

|FR Doc. 65-5083 Filed 3-13-65. 8:45 am| 

BILLING COOC SOtO-OM* 

I Release No. IC-14399 (File No 813-61)) 

Partners' Growth Fund et a!.; 
Application for Order Exempting an 
Employees Securities Company 

March 4. 1985. 

Notice is hereby given that Partners’ 
Growth Fund and Partners’ Deferral 
Fund (collectively, the “Applicants” or 
the “Funds”), 1251 Avenue of the 
Americas, Room 804. New York, N.Y. 
10020, filed on application on August 15, 
1984. and an amendment thereto on 
January 8,1985. for an order pursuant to 
section 6(b) of the Investment Company 
Act of 1940 ("Act”) exempting them and 
their future Annual Pools from all 
provisions of the Act, or, alternatively, 
from sections 6(b), 10(a). 10(b)(2), 14(a), 
15(a). 15(c), 16(a), 17(a). 17(d), 17(f), 

17(g), 17(j), 18(a)(1). lft(i). 19(h), 23(c), 
30(a). 30(b), 30(d), and 30(f) of the Act. 
The application further requests an 
order jnirsuant to section 45(a) of the 
Act granting confidential treatment to 
certain reports filed with the 4 

Commission under section 30 of the Au. 
AH interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
made therein, which are summarized 
below, and to the Act for its relevant 
provisions. 

Applicants state that each of them is a 
general partnership established 
pursuant to the Partnership Law of the 
State of New York whose partners are 
partners or principals (collectively, 

’ Partners”) of Coopers A Lybrand (the 
“Firm”). Each Annual Pool of each of the 
Funds intends to register under the Act 
as a closed-end, non-diverstfied 
management investment company if 
required to do so. Applicants represent 
that the purpose of the Funds is to 
enable the Partners of the Firm to pool 
their investment resources and to 
receive the benefit of investment 
opportunities thot come to the attention 
of the Firm. Applicants state further that 
participation in the Funds will be 
mandatory for all Partners of the Firm 
(“Participants”), who may also make 
voluntary capital contributions to the 
Funds. Capita) contributions to the 
Funds will be made annually; each 


year’s contributions and investments 
made with those contributions will be 
accounted for separately as an "Annual 
Pool" designated by year. Each Annua) 
Pool of a Fund will be invested only 
once and the proceeds will be 
distributed to the partners of the Fund 
within a reasonable time after the sale 
or other disposition or termination of 
each investment (generally after seven 
to ten years). 

Applicants represent that the 
Managing General Partners ("Managing 
Partners”) of each Fund, all of whom 
will be Participants, will manage the 
business of the Fund and will make all 
investment decisions for the Fund. 
According to the application, neither the 
Managing Partners nor the Firm will be 
compensated by the Funds for their 
services to the Funds. 

Applicants state that the Participants 
are required to make annual 
contributions as long as they continue 
as Partners of the Firm. Upon 
withdrawing from the Firm for any 
reason, a Participant will remain a 
Participant (but may not make 
additional contributions) unless the 
Managing Partners judge that his or her 
continuation would, in view of his or her 
subsequent business activities, cause 
the Firm to lose or appear to lose its 
“independence" with respect to one or 
more business clients from whom it is 
required to remain "independent/* or the 
Executive Committee of the Firm 
requires withdrawal. The Funds and the 
Finn have undertaken that the Executive 
Committee will not require withdrawal 
without the consent of the Participant, if 
a Participant dies, the estate may 
continue as a Participant with respect to 
Annual Pools previously invested in by 
the Partner, or withdraw from the Fund 
and receive the value of the Partner’s 
interest. Except for transfers ujjon a 
Participant's death, interests in the 
Funds may not be transferred without 
the prior written consent of the 
Managing Partners. Transfers will be 
permitted only to Participants and 
members of their immediate families. 
Transferees will be permitted to hold 
the Participant's interest in Annual 
Pools established prior to the transfer, 
but not to make contributions to 
subsequent Annual Pools. Applicants 
represent that each Participant will 
receive annually the financial 
statements of each Fund information as 
to his or her share of the net income or 
net loss of the Fund, and all required tax 
information. 

Applicants assert that participation in 
each of the Funds will be limited to 
Partners of the firm, former Partners, 
and members of their immediate 
families. Applicants further assert that: 


(i) All Participants in the Funds will be 
experienced and sophisticated in 
accounting and financial matters or in 
Fields related thereto as evidenced by 
their having achieved partnership in a 
major public accounting firm, (ii) all the 
Participants ore equipped by experience 
and education to understand the 
structure and management of the Funds, 
and (ill) by virtue of their professional 
affiliation with the other Participants, 
including the Managing Partners, a 
substantial community of interest exist! 
among the Participants which obviates 
the need for the protections provided by 
the Act. 

Applicants assert that each of the 
Funds is, and each of the Annual Pools 
will be, an "employees’ securities 
company” as defined in section 2(a)(13) 
of the Act and should, as such, be 
exempted from all provisions of the Act 
Alternatively. Applicants request that 
the Commission issue an order pursuant 
to section 6{b) of the Act exempting the 
Funds and each Annual Pool, to the 
extent discussed below, from the 
following provisions of the Act 

Section 8(b). Applicants assert that 
the filing of the detailed registration 
statement required by section 8(b) and 
annual amendments thereto is not 
necessary because (i) participation in 
the Funds will be mandatory for 
Partners of the Firm, (ii) the rights of tbf 
Participants and the material terms of 
the investment are contained in the 
partnership agreements, copies of which 
will be provided to each Participant, (iii) 
the Managing Partners will be chosen by 
the Executive Committee of the Firm 
(the “Executive Committee"), whose 
members, as Participants in the Funds, 
have every incentive to choose wisely, 
(iv) even entry level partners have 
considerable financial sophistication 
and are equipped to take the risks which 
they may decide are in their own best 
interests, (v) there will be no trading 
market for interests in the Funds, and 
(vi) each Fund will furnish annual 
reports to all Participants. 

Section 10(a). Applicants request an 
exemption to permit all of the Managing 
Partners to be Participants and, thus, 
“interested persons" of each Fund 

Section 10(b)(2). Applicants request 
an exemption to permit the Managing 
Partners, the Executive Committee, or 
the Firm to sell the partnership interest 
in the Funds. 

Section 14(a). Applicants request so 
exemption to permit the sale of 
partnership interests to Participants 
prior to the time a Fund or Annual Pool 
has a net worth of $100,000. Applicants 
assert that the protections provided by 
section 14(a) are unnecessary where nl* 
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nbcrs of the Firm will be investing 
tthcr on a mandatory basis. 

Section 15(a) and 15(c). Applicants 
quest an exemption to permit the 
ansging Partners and other partners 
|and employees of the Firm to provide 
■vestment advisory services to the 
Fund without a written contract, and to 
lit the Managing Partners to retain 
st/nent advisors unrelated to the 
tv? thou t a vote of the Participants, 
'hennts state that the protection 
pded to be afforded by section 15(a) 
Coot necessary In the first context 
■ ausc such persons will not be 
Separately compensated for investment 
‘ riaory services, nor is it necessary in 
ltk ! seco nd context because the 
ng Partners as Fund 
ftiripants. can be expected to act in 
? interest of the other Participants. 
Section 10(o). Applicants request an 
aptioti to permit the Executive 
nritee to designate the Managing 
Steers tu each Fund without a vote of 
s Participants. Applicants assert that, 
i Fund Participants, the Managing 
ners will maintain shared interests 
i the other Participants and that 
nrt? ih« Executive Committee is itself 
tied by the Firm’s partners through 
’ lirm Council, the Participants 
ctiv eiy do elect the Fund’s » 

management. 

Sections 17(a) and 17(d ). Applicants 
ft# an exemption to permit the Funds 
ad each Annual Pool (i) to purchase 
rt>m the Firm or from other partnerships 
Jponsored by the Firm either as 
vestment vehicles for its Partners or as 
sions of the Firm's business, 
mjtiAnnual Pools of the Funds 
Sponsored Partnership"), or from 
*tions in which the Firm or a 
cued Partnership has a significant 
ship interest ("Affiliated 
orations"), securities or interests in 
erties previously acquired for the 
n unt of the Finn, a Sponsored 
tnership or an Affiliated Corporation, 
juljo sell to the Firm or Sponsored 
""nmhips or Affiliated Corporations 
^ties or interests In properties, (iii) 

5 Pufchase or sell interests in a 

any or other investment vehicle in 
1 Firm and/or Sponsored 
airships or Affiliated Corporations 
*ady own 5% or more of the voting 
rarities or otherwise control such 
hide, and (iv) to engage in 
Actions In which one or more of the 
K? or a Sponsored Partnership or 
filiated Corporation also participate. 
>v ided that any such concurrent 
vestment would be made by the Fund 
n P er * on on the same basis. 

J” e Applicants undertake that the 
^tenons for which exemption is 
1 will only be effected upon a 


determination by the Managing Partners 
of the Fund that the terms of the 
transaction arc reasonable and fair to 
the Participants of each Annual Pool of 
the Fund and do not involve 
overreaching of the Participants or the 
Fund or any Annual Pool on the part of 
any person concerned. Applicants assert 
that that requirement will provide 
sufficient internal controls and review to 
insure that such transactions, if entered 
into, will be fair to the Funds, each 
Annual Pool, and any affiliated 
participating entities. Applicants further 
undertake that in the case of any 
concurrent investment by the funds and 
the Firm or a Sponsored Partnership or 
Affiliated Corporation, ths Firm or such 
Sponsored Partnership or Affiliated 
Corporation will not dispose of its 
investment without giving sufficient, but 
not less than one day's, notice to the 
Managing Partners of the Fund so that 
the Fund has the opportunity to dispose 
of its investment in the joint investment 
prior to or concurrently with and on the 
sume terms as the Firm or the Sponsored 
Partnership or Affiliated Corporation. 

The Applicants agree that the 
Managing Partners will be subject to 
section 38 of the Act and will comply 
with the requirements of sections 
57(f)(3) and 57(h) of the Act with respect 
to all transactions for which the 
approval of the Commission would have 
been required under section 17(a) or 
17(d) of the Act were the Applicants not 
granted an exemption therefrom. In 
addition. Applicants represent that 
minutes of meetings of the Managing 
Partners in which such matters are 
considered, including all procedures 
adopted by the Managing Partners in 
connection with their evaluation of 
investments, will be available for 
inspection by Participants. Applicants 
state that the Managing Partners will 
review each co-investment situation for 
which exemption is requested in the 
application and make a determination 
that any such investment by the Firm or 
a Sponsored Partnership or Affiliated 
Corporation would not disadvantage the 
Fund in the making of such investment, 
maintaining its investment position, or 
disposing of such position. 

Section 17(f) and Rule 17f~Z 
Applicants request an exemption to the 
extent a written contract is required if a 
Fund acts as its own custodian pursuant 
to Rule 17f-2. Applicants request further 
that compliance with Rule 17f-2 be 
deemed effected if (i) under paragraph 
(d) of the Rule employees and Partners 
of the Firm who are not Managing 
Partners of the Fund are deemed 
employees of the Fund and Managing 
Partners are deemed to be officers of the 
Funds and (ii) instead of the verification 


procedure under paragraph (f) of the 
Rule, verification be effected quarterly 
by two Partners or employees of the # 
Firm who are not Managing Partners. 
According to the application, the Funds 
do not intend to have arty employees of 
their own. 

Section 17(g) and Rule 17g-l. Because 
of all of the Managing Partners may he 
deemed to "interested persons" of the 
Funds, Applicants seek an exemption to 
the extent necessary to permit the 
Managing Partners of the Funds to take 
the actions and make the determinations 
set forth in the Rule, and to permit 
Managing Partners to threat all the 
Annual Pools of each Fund together as a 
single Fund for purposes of making 
determinations under section 17(g) and 
Rule 17g-l. Applicants state that, cxept 
for these exemptions, the Funds will 
•comply with section 17(g) and Rule 17g- 
1 . 

Section 17(j) and Rule 17f-h 
Applicants undertake that they will 
adopt a more stringent code of ethics 
than is required under section 17(j) and 
Rule 17J-1 thereunder, to the effect that 
no Participant may individually make 
any investment in an investment vehicle 
in ivhich he or she knows that the Fund 
has an investment or is considering 
making an investment. Based on that 
undertaking. Applicants request an 
exemption from Rule 17J-1 to the extent 
that Rule requires the code of ethics to 
contain reporting requirements with 
respect to transactions which are not 
prohibited by the undertaking. 

Section 18(a)(1). Applicants seek an 
exemption from this section to the 
extent necessary to permit the Funds (i) 
to effect non-recourse borrowings 
without compliance with the asset 
coverage, voting and default 
requirements of this Section, and (ii) to 
disregard their non-recourse borrowings 
in computing the asset coverage of each 
Annual Pool. Applicants assert that the 
Participants do not require the 
protection of this Section with respect to 
non-recourse borrowings since any non¬ 
recourse lender would be precluded 
from looking beyond the property 
securing the indebtedness to the assets 
of the Fund or its Participants. In 
addition. Applicants state the 
partnership agreements require any 
recourse loans to be approved by both 
the Managing Partners and the 
Executive Committee, thus providing an 
additional level of review by persons 
likely to be among those in the Firm 
with the greatest personal resources and 
thus the greatest sensitivity to the risks 
of recourse borrowings. 

Section 18(i), Applicants request an 
exemption to the extent necessary to 
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permit Participants to have only those 
voting rights that result from the 
partnership agreements of the Funds. 

Section 19(b). Applicants request an 
exemption from this section to permit 
each Fund to distribute the proceeds of 
its investments, a part of which could 
reflect long-term capital gains, more 
frequently than once every twelve 
months. 

Section 23(c ). Applicants seek an 
exemption to permit the Funds to 
repurchase the partnership interests of 
Participants who withdraw from the 
Fund in accordance with the terms of 
the partnership agreements. Applicants 
assort that they are unable, or that it 
would bo impracticable or burdensome, 
to comply with paragraphs (a) (4), (8). 

(7). (10) and (11) of Rule 23c-lfc) under 
the Act, which recites the conditions 
under which a closed-end investment 
company may repurchase its shares 
without having to obtain an exemptive 
order from section 23(c)(3). 

Sections 3Q(o) t 30(b) and 30(d ). 
Applicants seek an exemption from 
these provisions to exempt the Funds 
from filing quarterly and annua! reports 
with the Commission. Because the 
Funds will not be trading a portfolio of 
securities but rather will hold relatively 
few. large, non-public, non-traded 
investments which may not be valued 
more frequently than annually. 
Applicants also request an exemption 
from section 30(d) to the extent 
necessary to permit the Funds to report 
annually to Participants as provided in 
the partnership agreements. 

In addition. Applicants seek an 
exemption from the requirement that the 
financial statements of the Funds be 
audited by independent public 
accountants. Applicants assert that the 
financial statements of the Funds will be 
prepared by Participants who are 
accounting partners of the Firm and will 
be subject to interna) audit procedures 
to be conducted by the Firm’s staff 

Applicants will file with the 
Commission a copy of the annual report 
required to be provided to Participants 
pursuant to Oip partnership agreements. 
Applicants request that flings of the 
partnership agreements of the Funds, 
annua) report to Participants and other 
filings under section 30 (other than 
filings on any replacement for Form N- 
1R) which may be made be afforded 
confidential treatment under section 
45(a) of the Act 

Section 30(f). Because the Managing 
Directors of each Fund and other 
persons may be deemed to be officers, 
directors or members of an advisory 
board of the Funds. Applicants seek an 
exemption from the requirement under 
section 30(0 that subjects those persons 


to section 16(a) of the Securities 
Exchange Act of 1934 and in accordance 
therewith requires them to file with 
respect to their ownership interests in 
the Funds on Form 3 and with respect to 
changes in ownership on Form 4. 
Applicants assert that because there 
will be no trading market for securities 
issued by the Funds, and the 
transferability of those securities is 
extremely limited, the information which 
would be disclosed on those Forms 
would be meaningless to the 
Commission and to investors and would 
protect no one. 

Applicants state that the above 
exemptions are necessary given the 
nature of the Funds as employees' 
securities companies and their intended 
manner of operation. Moreover, 
Applicants assert that a substantial 
community of interest exists between 
the Managing Partners (who are 
themselves Participants) and the other 
Participants which obviates the need for 
the protections provided by the Act. On 
the basis of the foregoing. Applicants 
submit that an order pursuant to section 
6(b) of the Act e xempting the Funds 
from all provisions of the Act or, in the 
alternative, from those sections referred 
to above, and an order granting 
confidential treatment pursuant to 
section 45(a) of the AcU would be 
consistent with the protection of 
investors. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may. not later 
than March 29.1985. at 5:30 p.m.. do so 
by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washington. 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
Applicants at the address stated above. 
Proof of service (by affidavit or. in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date, an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
investment Management, pursuant to 
delegated authority. 

John Wheeler. 

Secretary. 

|FR Doc. 85-5964 Filed 3-12-85; 8:45 am) 
cooc toio-oi-M 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Cincinnati Stock Exchange 

March 6,1965. 

The above named national security* | 
Exchange has filed applications vsithtl 
Securities and exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted 
trading privileges in the following 
stocks: 

Arvin Industries, Inc. 

Common Stock. $2.50 Par Value, Ft> | 
No. 7-8328 
Augat Inc. 

Common Stock, $.10 Par Valin;. File 
No. 7-8327 
C3, Inc. 

Common Stock, $.01 Par Value, File 
No. 7-8328 

Daniel Industries. Inc. 

Common Stock, $1.25 Par Value. Fdf | 
No. 7-8329 

Perry Drug Stores, Inc. 

Common Stock. $.05 Par Value, File 
No, 7-8330 

River Oaks Industries. Inc. 

Common Stock. $.01 Par Valur. File 
No. 7-8331 

These securities are listed and 
registered on one or more other cats 
securities exchanges and are reported! 
the consolidated transaction reports | 
system. 

Interested persons are invited to 
submit on or before March 27. 1P85 
written data, views and nrgumi uti 
concerning the abotie-referenct vi 
applications. Persons desiring to mak* | 
written comments should file three 
copies thereof with the Secretary of tl*| 
Securities and Exchange Gunm <510*1 
Washington, D.C 20549. Follov. ng thiij 
opportunity forbearing, the O 
will approve the applications if it 
based upon all the information uv 
to it. that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the^ 
maintenance of fair and orderIj t 
and the protection of investors 

For the Commission, by the Divia:oe«f 
Market Regulation, pursuant to delrgw 
authority. 

John VVhoelcr, 

Secretary. 

(TO Doc. 85-5863 Filed 3-12-85; &•»& "®l 

BILLING COOC OQ10-ai-« 
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Self Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange. Inc. 

March * 1985, 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(D) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted 
trading privileges in the following 
slocks: 

Rsdice Corporation 

Common Stock, No Par Value, File No. 

7-6342 

Continental Information Systems 
Corporation 

Common Stock, $.03 Par Value, File 
No. 7-8343 

Gemini II 

Capital Shares. $1.00 Par Value, File 
No. 7-6344 
Paine Webber Group 
$2 25 Cum. Conv. Exchangeable Pref., 
File No. 7-6345 
Adobe Oil and Gas 
Common Stock, $.30 Par Value, File 
No. 7-6346 
Fries Fjrertainment 
Common Stock. 101 Par Value. File 
No. 7-6347 
Material Sciences 

Common Stock. 5.02 Par Value, File 
No. 7-6348 

Then* securities are listed and 
registered on one or more other national 
securities exchanges and are reported in 
ine consolidated transaction reporting 

system. 

Interested persons are invited to 
submit on or before March 27.1985. 

I written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
[ * n ih‘n comment* should file three 
j-opies thereof with the Secretary of the 
I ^ cu . nties an d Exchange Commission. 

Washington. D.C. 20549. Following this 
I °Pj>ortunity for hearing, the Commission 
I *nll approve the applications if it finds. 

|, °Poa all the information available 
011 ^at the extensions of unlisted 
^uing privileges pursuant to such 
I applications are consistent with the 
"unnumance of fair and orderly markets 
md the protection of investors. 

I nr It Commission, by the Division of 
| I * R< f ,U^SU4ln, f0 delegated 

Mn Wheelrr, 

I Wary, 

I I** U>c tkV-5967 Filed J-12-8S; H:4S am) 

WUjuq COOC SOtO-Ol-M 


I Release No. 34-21826; SR-NYSE-85-31 
Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Filing and 
Order Granting Accelerated Approval 
of Proposed Rule Change 

Pursuant to.section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act"), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on February 21,1985, 
the New York Stock Exchange, Inc. 
("NYSE") filed with the Securities and 
Exchange Commission the proposed rule 
change as described herein. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

The NYSE is proposing to extend its 
pilot programj relating to 
implementation of a system for the 
execution, processing and reporting of 
standard odd-lot market order* to 
purchase or sell shares in American 
Telephone 6 Telegraph Co. ("AT&T") 
and the equity shares created as a result 
of the AT&T divestitue * from its 
scheduled expiration date of February 
21,1985 to February 21.1986. 

In its original filing implementing the 
pilot (SR-NYSE-83-49) the NYSE noted 
that, in light of the increase in odd-lot 
order volume anticipated as a result of 
the divestiture, the Exchange was 
implementing procedures to ensure 
maximum capadtv for odd-lot order 
processing as well as to provide for 
efficient clearance and settlement of 
these transactions. The Exchange has 
stated in its filing that the procedures 
detailed in its original filing will remain 
In efTect without change for the duration 
of the extended pilot program. 

Under the NYSE procedures, standard 
odd-lot market orders to purchase or sell 
shares of AT&T and the equity issues 
created as a result of the divestiture 
which are received prior to the opening 
of trading are processed through the 
Exchange's Opening Automated Report 
Services ("OARS") and executed at the 
opening price. No odd-lot differential is 
charged onjlhese orders. Standard odd- 
lot market orders which are received 
after the opening arc routed to the 
NYSE's Designated Order Turnaround 
("DOT’) System. Execution prices of 
these orders are based on the prevailing 

1 Th# Commission approved the adoption of the 
pilot program fSR-NYSE-83-49) on November 1* 
(Secuntie* Exchange Act No. 20400. 46 FR 
53*27. November 2* 1983J Mo«t recently on August 
31.1964. the Commission approved an extension to 
the pilot until February 21.1985 (SR-NYSE-84-30) 
(Securities Exchange Act No. 21280, August 31.1984 
49 FR 3545* September 7.19641 

• The following issue* are affected by the pilot 

procedures under the pilot program: American 
Information Technologies Corporation. American 
Telephone * Telegraph Co.. Bell Atlantic 
Corporation. Bell South Corporation. NYNEX 
Corporation. Pacific Telesls Group. Southwestern 
Bell Corporation, and VS. West Inc. 


NYSE quotation in the stock in which 
the order is entered at the time the order 
reaches the system. No odd-lot 
differentia] is charged on these orders. 

In the event of a DOT system failure, 
standard odd-lot market orders in the 
ATAT issues may be routed to the 
Exchange's Pricing and Reporting 
System ("APARS") which is the system 
presently used for the pricing and 
reporting of all odd-lot orders executed 
on the Exchange. The orders will be 
executed at the price of the next round- 
lot sale which occurs after the order is 
received, plus or minus any differential. 

The Exchange stated in its most 
recent filing (SR-NYSE-84-30) that its 
experience to date has indicated that 
member firms ere generally satisfied 
with the quality and timeliness of odd- 
lot executions as well as with the 
timeliness of reports in the AT&T 
divestiture issues. However, at the , 
present time, the Exchange is requesting 
an additional one-year extension of the 
pilot program to enable the NYSE to 
further study the effectiveness and 
economy of this odd-lot procedure on 
the overall trading on the Exchange. In 
addition, the Exchange has stated in its 
filing that it is evaluating the 
appropriateness of certain systems 
enhancements to provide for more 
efficient handling and processing of all 
odd-lot orders. The NYSE has stated 
that, after completion of this study, it 
will make a determination as to what 
formal codifications are appropriate in 
this area. The NYSE states that, in 
providing for efficient execution, 
reporting, clearance and settlement of 
odd-lot orders, the proposed rule change 
is consistent with sections 11(A)(a)(i) 
and 17(A)(a)(i) of the Act which 
encourage the use of new data 
processing and communications 
techniques, creating the opportunity for 
more effiefent and effective market 
operations. 

Intciested persons are invited to 
submit written data, views and 
arguments concerning the proposed rule 
change within 21 days after the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 
with the Secretary of the Commission, 
Securites and Exchange Commission, 

450 5th Street, NW., Washington. D.C. 
20549. Reference should be made to File 
No. SR-NYSE-85-3. 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change which are filed with the 
Commission and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those which 
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may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying at the 
Commission's Public Reference Room. 
450 5th Street. NW., Washington. D.C. 
Copies of the filing and of any 
subsequent amendments also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and. in particular, the 
requirements of section 0 and the rules 
and regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof, in 
that the pilot program was scheduled to 
expire on February 21.1985. An 
extension of the pilot program will 
provide the Exchange with the 
additional time necessary to study and 
evaluate the efficiencies achieved by the 
pilot program as well as to determine 
whether to submit a formal codification 
of procedures under the pilot. Therefore, 
the Commission believes it is 
appropriate to extend the pilot program 
until February 21.1900. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
proposed rule change referenced above 
he, and hereby is. approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority, 
fnhn Wheeler. 

Secretary. 

March 6.1985. 

|FR Doc. as-59d0 Filed 3 - 12 - 85 : 8:45 am| 

BILLING CODC soto-oi-M 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Pacific Stock Exchange, Inc. 

March 8.1985 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(D) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted 
trading privileges in the following 
stocks: 

Prime Computer 

Common Stock. 105 Par Value, File 
No. 7-8332 

Northern Telecom, Ltd. 

Common Stock. No Par Value. File No. 


7-8333 

Melville Corporation 
Common Stock. $1.00 Par Value. File 
No. 7-8334 

Medtronic Incorporated 
Common Stock. $1.00 Par Value. File 
No, 7-8335 
Super Value Stores 
Common Stock. $1.00 Par Value, File 
No. 7-8330 
Ogden Corporation 
Common Stock. $.50 Par Value. File 
No. 7-8337 

American District Telegraph 
Common Stock. $1.00 Par Value. File 
No. 7-8338 

Wisconsin Power and Light 
Common Stock. $5.00 Par Value, File 
No. 7-8339 
Rykoff-Sexton. Inc. 

Common Stock. $.10 Par Value. File 
No. 7.8340 

Tech-Sym Corporation 
Common Stock. $.10 Par Value. File 
No. 7-8341 

These securities are listed and 
registered on one or more other national 
securities exchanges and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submft on or before March 27,1985. 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission. 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the applications if it finds, 
based upon ail the information available 
to it. that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

|ohn Wheeler, 

Secretary. 

(FR Doc 85-5968 Filed 3-12-85; 045 am) 

8IUJNO COO€ SO MMM-N 


SMALL BUSINESS ADMINISTRATION 
{Application No. 05/05-5201] 

Rubber City Capital Corp.; Application 
for a Small Bualnesa Investment 
Company License 

An application for a license to operate 
a small business investment company 
under the provisions of section 301(d) of 
the Small Business Investment Act of 
1958, as amended (15 U.S.C. 661 et seq.) 


has been filed by Rubber City Capita] 
Corporation. 1144 East Market St., 
Akron. Ohio 44310 with the Small 
Business Administration (SBA) pursuia 
to 13 CFR 107.102 (1984). 

The officers, directors and their 
shareholder of the Applicant are as 
follows: 

W.R. Miller. Vice President, The 
Goodyear Tire and Rubber Co., 1144 
E. Mai ket St., Akron. Ohio 44316- 
President and Chairman of Board of 
Directors 

M.L Brown. Manager, Minority Dealer 
Development. The Goodyear Tire asd 
Rubber Co.. 1144 E. Market St., Akron 
Ohio 44310—Vice President and 
Director 

J.M. Ross, Assistant General Counsel 
and Assistant Secretary. The 
Goodyear Tire and Rubber Co.. 1144 
E. Market St., Akron. Ohio 44316- 
Vice President and Director 
D.C. Coldinger. Section Manager. Tire 
Division Finance, The Goodyear Tire 
and Rubber Co., 1144 E. Market St 
Akron. Ohio 44318—Secretary, 
Assistant Treasurer and Genera! 
Manager 

R.M. Gossett. Assistant Comptroller. 
The Goodyear Tire and Rubber Co. 
1144 E Market St, Akron, Ohio 
44310—Comptroller and Director 

C. R. Brown, Assistant Treasurer, The 
Goodyear Tire and Rubber Co.. 1144 
E. Market St., Akron. Ohio 44316- 
Treasurer and Director 

D. E. Salyers. General Manager Sale* 
Tire Division, The Goodyear Tire urd 
Rubber Co.. 1144 E. Market St. Akron 
Ohio 44316—Vice President 
Rubber City Capital Corporations 

Delaware Corporation, is a wholly 
owned Subsidiary of Goodyear Tire tri 
Rubber Company, 1144 East Market 
Street, Akron. Ohio 44310 and will h 
a private capitalization of $1,OOO.OOX 
Initially the Applicant will conduct m 
operations principally in the State of 
Ohio. It will provide assistance to 
qualified socially or economically 
disadvantaged small business concerns 
in various industries. 

As a small business hwestmen* 
company under section 301(d) of the 
Act, the Applicant has been orgenued 
and chartered solely for the purp l>5 *® 
performing the functions and conduct* 
the activities contemplated under the 
Act. as amended from time to time, tj* 
will provide assistance solely to sma2 
business concerns which will contnbu- 1 
to a well-balanced national economy V 
facilitating ownership in such concert 
by persons whose participation in the 
free enterprise system iB hampered 
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because of social or economic 
disadvantages. 

Matters involved in SB/Vs 
consideration of the application include 
the general business reputation and 
character of shareholders and 
management, and the probability of 
successful operation of the company in 
Accordance with the Act and 
Regulations. 

Notice is further given that any person 
may. not later that 30 days from the date 
of publication of this Notice, submit 
written comments on the proposed 
Applicant. Any such communication 
should be addressed to the Deputy 
Associate Administrator for Investment. 
Small Business Administration, 1441 “L M 
St, NW., Washington, DC 20416. 

A copy of this notice shall be 
published in a newspaper of general 
cmiti'ion in Akron Ohio. 

(Cattle-# of Federal Domestic Assistance 
No. 59.011. Smoll Business 
Investment Companies) 

February 2S, 19B5. 

Robert C. Liu© berry. 

Deputy Associate Administrator for 
Investment 

!PR Dot BS4900 Filed 3-12-65; MS am] 

MJHO COOt §025-0t-M 


• Designation of Disaster Loan Area *6265) 

Connecticut; Designation of Disaster 

Loan Area 

The City of Hamden, New Haven 
County. Connecticut constitutes a 
disaster area because of a Fire which 
acorned on January 24.1985. Eligible 
nriall businesses may file applications 
*°*economic injury assistance until the 
do*e of business on December 6,1985. 
at the address listed below: 

Disaster Area 1 Office, Small Business 
Administration, 15-01 Broadway. Fair 
Uwn, New Jersey 07410. 
mother locally announced locations. 

The intrrest rate for eligible applicants 

* * percent. 

(C^log of Federal Dumentic Assistance 
™P*rr\ Nos. 59002 and 59006) 

Dated March B. 1985, 

Turnbull, 

to/jg Administrator. 

,FR Doc 85-5901 Filed 3-12-65; B;45 ««n| 

. * U * G COOC $02*41-41 


•gnm Of Disaster Loan Area Mo. 

ptohoma; Declaration of Disaster 

Loan Area 

Ottawa and Tulsa Counties and the 
•decent County of Osage In the State of 


Oklahoma constitute a disaster area 
because of damage caused by heavy 
rainfall and flooding which occurred on 
February 22-25.1985. Applications for 
loans for physical damage may be filed 
until the close of business on May B, 

1985. and for economic injury until the 
close of business on December 6.1985. 
at the address listed below: 

Disaster Area 3 Office, Small Business 
Administration, 2306 Oak Lane. Suite 
110, Grand Prairie. TX 75051. 
or other locally announced locations. 
Interest rates are: 

Hofl*0»ni)rv mm cr«*i «vaiutble iKwIwfe - §000 

Hor*o«narB enrifl m ■§■ &< • •»4 000 

with Cf& tv***!** SOOO 

&j without cr*dW «*•ttabto wiMwhsrt 4 000 

Burfc«tx> *nhQ*A cr«m avwtooto •*•©- 

Whef* _- n-ri— ___ 4 000 

Ofh*r inowproOl organmOom mdudng ctmltm- 
bto and rofapou* v^iuoam) . ■ 11 12S 

The number assigned to this disaster 
is 216406 for physical damage and for 
economic injury the number is 628600. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: March 8.1985. 

Robert A. Turnbull. 

Acting Administrator . 

(FR Doc. 85-5899 Filed 3-12-85; &45 am] 
ttUJMQ coot §02*41-41 


Michigan; Region V—Advisory Council; 
Public Meeting 

The U.S. Small Business 
Administration Region V Advisory 
Council, located in the geographical area 
of Detroit, Michigan, will hold a public 
meeting at 9:30 a.m., March 28.1985, at 
the Hilton Inn. 7501 W. Saginaw 
Highway. Lansing. Michigan, to discuss 
such matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Raymond L Harshman, District 
Director, U.S. Small Business 
Administration, 477 Michigan Avenue. 
Detroit. Michigan 46226, 313-226-7240. 
Jean M. Nowak, 

Director. Office of Advisory Councils. 

March 1.1985. 

|FR Doc. 85-5904 Filed 3-12-85: 8:45 am| 

SILUHO COOS §02*41-41 


Minnesota; Region V—Advisory 
Council; Public Meeting 

The U.S. Small Business 
Administration Region V Advisory* 
Council, located in the geographical area 
of Minnesapolis/St. Paul, will hold a 


public meeting at 4:00 p.m.. on Monday. 
March 25.1985, at 610-C Butler Square. 
100 North Sixth Street. Minneapolis, 
MN. to discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For further information, write or call 
Celso C. Moreno, District Director, U.S. 
Small Business Administration, 61D-C 
Butler Square, 100 North Sixth Street. 
Minneapolis. MN 55403. 612/349-3530. 
|«an M. Nowak. 

Director. Office of Advisory’ Councils. 

March 1.1965. 

(FR Doc- 85-5906 Filed 3-12-65; 8:45 nm| 

BILLING COOt §02*41-41 


New York; Region II—Advisory 
Council; Public Meeting 

The U.S. Small Business 
Administration Region II Advisory 
Council, located in the geographical area 
of New York City, will hold a public 
meeting at 4.00 p.m .. on Tuesday. March 
28.1985, at the Jacob K. Kavits Federal 
Building, 26 Federal Plaza. Room 2206 
(22nd Floor). New York. New York, to 
discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For further information, write or call 
Bert X. Haggerty, District Director, U S. 
Small Business Administration, 26 
Federal Plaza, New York, New York 
1027a (212) 264-1 31 a 

March a 1985. 

|«ao M. Nowak, 

Director. Office of Advisory Councils. 

[FR Doc. 85-5905 Filed 3-12-85; 8:45 am] 

BILLING COOC §02*41-41 


North Dakota; Region VIII—Advisory 
Council; Public Meeting 

The U.S. Small Business 
Administration Region VIII Advisory 
Council, located in the geographical area 
of Fargo, North Dakota, will hold a 
public meeting at 9:30 a.m., Wednesday. 
April 10,1985, at the Federal Building. 
Room 319, 657—2nd Avenue North, 
Fargo, North Dakota, to discuss such 
matters as may be presented by 
members, the staff of the U.S. Small 
Business Administration, or others 
attending. 

For further information, write or call 
Robert L. Pinkerton, District Director, 
U.S. Small Business Administration, 
657—2nd Avenue North, Fargo. North 
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Dakota 58102—(701) 237-5771, extension 
5131. 

|eao M. Nowak. 

Director, Office of Advisory Councils, 

March 1.1985 

FR Doc 85-5903 Piled 3-12-85: 8:45 am) 
BILLING COOC KBS-CI-tf 


Texas; Region VI—Advisory Council; 
Public Meeting 

The U.S. Small Business 
Administration Region VI Advisory 
Council, located in the geographical area 
of Dallas. Texas, will hold a public 
meeting at 9:30 a.JTL, on Thursday. April 
25.1985. in the Tanglewood Lodge, P.O. 
Box 265, (Hwy 120), Pottsboro. Texas 
75076. to discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. For further information, 
write or call lames S. Reed. District 
Director. U.S. Small Business 
Administration. 1100 Commerce Street. 
Room 3C36, Dallas, Texas, 75242, 
telephone (214) 767-0600. 

Joan M. Nowak, 

Director, Office of Advisory Councils. 

March 4. 1985. 

IFR Doc. 85-5002 Filed 3-12-85; 8:45 am) 

billing COOC saas-ot-ii 


(Designation of Disaster Loan Area No. 
2183) 

New Jersey; Declaration of Disaster 
Loan Area 

The area affected is bordered on the 
north by 9th St., on the south by 7th St., 
on the east by Madison St. and on the 
west by Jackin St in the City of 
Hoboken. Hudson County, New Jersey. 
This constitutes a disaster area because 
of damage resulting from a fire which 
occurred on January 15,1985. Eligible 
persons, firms and organizations may 
file applications for loans for physical 
damage until the close of business on 
May 2,1965, and for economic injury 
until the close of business on December 
4. 1905, at the address listed below: 
Disaster Area 1 Office, Small Business 
Administration, 15-01 Broadway, Fair 
Lawn, New Jersey 07410. 
or other locally announced locations. 
Interest rates are: 

Arow 

Homtomr* mm cratt Nw *W _ 0 000 

Homaowncrt «<thoul CVKtt frrNNbte tfMwTvo _ 4 000 

Bumwm «Mh o«s t»al«N _ *000 

8**» ft 444 — Nhoa oradt — S O U <N—- 4 000 

Bsjmnamm (EUX) wonout cr*0t tvaNifb *44 

- ■■ ■■ -■ _ — 4 000 

(nonpreft orgaraaton* mefesng 

fc*t 4nd r*4pout orgarvxBborm) ___ \MK 


The number assigned to this disaster 
is 218305 for physical damage and for 
economic injury the number 628400. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59006) 

Dated: March 4. 1965. 

Robert A. Turnbull. 

Acting Administrator. 

[FR Doc. 85-5907 Filed 3-12-85: 845 am) 

BILLING COOC 0025-0 f-M 


1 License No. 09/09-5330] 

Fook Wah Co., Inc.; Surrender of 
License 

Notice is hereby given that Fook Wah 
Company. Inc., 220 Bush Street San 
Francisco. California 94104 has 
surrendered its license to operate as a 
small business investment company 
under the Small Business investment 
Act of 1958, as amended (the Act). Fook 
Wah Company. Inc. was licensed by the 
Small Business Administration on 
August 30. 1983. 

Under the authority vested by the Act 
and pursuant to the Regulations 
promulgated thereunder, the surrender 
was accepted on March 4,1985. and 
accordingly, all rights, privileges, and 
franchises derived therefrom have been 
terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Doted: March 6,1985. 

Robert G. Line berry, 

Deputy Associate Administrator for 
Investment 

[FR Doc. 85-5989 Filed 3-12-85; 6 45 am) 
BOLJNO COOC S02S-01-II 


I License No. 04/05-0011] 

Vicksburg Small Business Investment 
Co.; Application for Approval of 
Conflict of Interest Transaction 
Between Associates 

Notice is hereby given that Vicksburg 
Small Business Investment Company 
(VSBIC), 302 First National Bank 
Building, Vicksburg. Mississippi 39180. a 
Federal Licensee under the Small 
Business Investment Act of 1958, as 
amended, has filed an application with 
the Small Business Administration 
(SBA) pursuant to S 107.903 of the 
Regulations governing Small Business 
investment Companies. 13 CFR 107.903 
(1985) for approval of a conflict of 
interest transaction. 

VSBIC proposes to loan $100,000 to 
RBH Equipment Company (RBH), P. O. 
Box 1738, Vicksburg. Mississippi 39180. 

The conflict of interest arises because 
W. T. Bill Harris, a one third partner in 


RBH. is a member of the Board of 
Directors of VSBIC. As a result. VSfiiCi 
financing of RBH fails within the 
purview of 8 107.903(b)(1) of the 
Regulations and requires prior written 
approval of SBA. Mr. Harris docs not 
own any stock of VSBIC. 

Notice is hereby given that any perto 
may, not later than 15 days from the 
date of publication of this Notice subn 
written comments to the Deputy 
Associate Administrator for Investmen! 
Small Business Administration, 14411 
Street. NW., Washington. D.C. 20416. 

A copy of this notice will be publics 
in a newspaper of general circulation it 
Vicksburg, Mississippi area. 

(Catalog of Federal Domestic AsriM.ince 
Program No. 59.011. Small Business 
Investment Companies] 

Dated: March 8,1985. 

Robert G. Lineberry. 

Deputy Associate Administrator for 
Investment 

[FR Doc. 85-5990 Filed 3-12-85; 8:45 sm] 

BOXING COOC SWS-01-N 


DEPARTMENT OF TRANSPORTATKX 

Research and Special Program; 
Administration 

Materials Transportation Bureau; 
International Standards on the 
Transport of Dangerous Goods; 
Meeting 

agency: Materials Tran sport ation 
Bureau (MTB), Research and Special 
Programs Administration, Dcp ™<»n« 
Transportation (DOT). 

action: Notice of public meeting- _ 

summary: This notice sot* forth the 
venue and proposed agenda for 4 pub! 
meeting which will review the recent 
activities of the MTB relating to ih* 
development of international standard 
for the transport of dangerou goad* 

date: May 8.1985, 9.30 a.m. to l 00?i 

ADORESS: Room 4234, Nassif Buifdirg, 
400 7th Street. SW.. Washington DC 
20590. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Altemos, Internationa! 
Standards Coordinator, Office of 
Hazardous Materials Regulation 
Materials Transportation Bureau, 
Department of Transportation. 
Washington, D C. 20590. (202) 42&-W 

SUPPLEMENTARY INFORMATION 

Particular topics to be review eJ 
meeting will include: 

1. Results of the December 1984 
meeting of the United Nation® 
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Committee of Experts on the Transport 
of Dangerous Goods. 

I Status of the development of the 
International Civil Aviation 
Organ Nation's (ICAO) dangerous goods 
regulations and results of the ninth 
Beeting of the ICAO Dangerous Goods 
Panel. 

5. Recent decisions of the RID/ADR 
oint Meeting with respect to the 
ranaport of dangerous goods by rail and 
road in Europe. 

4. Revolts of the working group 
neeting of the UN Group of Experts on 
Explosives examining the allocation of 
ffoper shipping names and the revision 
cf the Technical glossary, 
meres ted persons ere invited to attend 
md participate in this meeting. Persons 
planning to attend the meeting arc 
cautioned that this meeting is intended 
to review the most recent activities and 
decisions of international organizations 
governing the transport of dangerous 
foods Therefore, it is recommended 
attendees be familiar with these 
Organizations, their functions and the 
lUndards issued by them. 


Issued to Washington, D.C, on March 8. 
1985 

Alan I. Roberts, 

Associate Director for Hazardous Materials 
HegulatJon, Materials Transportation Bureau. 
|FR Doc. 85-8029 Filed 3-12-85; 6 45 am| 

riLMtO COOC 4S10-40-41 


VETERANS ADMINISTRATION 

Administrator’* Educational 
Assistance Advisory Committee; 
Meeting 

The Veterans Administration gives 
notice that a meeting of the 
Administration’s Educational 
Assistance Advisory Committee, 
authorized by section 1792, title 38, 
United States Code, will be held at the 
Veterans Administration Central Office. 
810 Vermont Avenue, NW, Washington. 
D C., on April 18.1985, at 9 a.m. In the 
Omar N. Bradley Conference Room. The 
meeting will be for the purpose of 
reviewing term-by-term certification by 
institutions of higher learning, other 


provisions of educational assistance 
requirements and making appropriate 
recommendations thereon. 

*lhe meeting will be open to the public 
up to the seating capacity 7 of the 
conference room. Because of the limited 
seating capacity and the need for 
building security, it will be necessary for 
those wishing to attend to contact Ms. 
Mary F. Leyland, Deputy Director. 
Education Service (221). Veterans 
Administration Central Office (phone 
202-389-2152). before April 11.1985. 
Interested persons may attend, appear 
before or file statements with the 
committee. Statements, if in written 
form, may be filed before or within 10 
days after the meeting. Oral statements 
will be heard at 2:30 p.m. on April 18, 
1985. 

Dated: March 5.1985. 

By direction of the Administrator. 

Ross Maris Fontsnez. 

Committee Management Officer. 

[FR Doc. 85-5804 Filed 3-12-85; 8:45 am) 
an unq coot rao-ot-M 
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Sunshine Act Meetings 


Federal Register 

Voi. 50. No. 49 
Wednesday, March 13, 1965 


This section of tho FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act“ (Pub L 94-409) 5 USC 5S2b(e)<3) 


CONTENTS 

/Hem 

Federal Mine Safety and Heafth 


Review Commission . i 

Federal Reserve System ... 2 

Inter-American Foundation __ 3 

Nuclear Regulatory Commission. ..._ 4 

Postal Service -- 5 


1 

FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

March a 1965. 

TIME AND OATE; 10:30 a m.. Friday. 

March 15.1985. 

place: Room 600. K Street. NW.. 
Washington. D.C 
status: Open. 

MATTERS TO 8E CONSIDERED: The 

Commission will consider and act upon 
the following: 

1. Robert K. Roland V. Secretary of tabor. 
Mine Safety and Health Administration 
(MSHA). Docket No. WEST 64-l6-DM(A| 
(issues include whether the Secretary of 
tabor may be a respondent in the 
discrimination case.) 

Any person intending to attend this 
meeting who requires special 
accessibility features and/or auxiliary • 
aids, such as sign language interpreters, 
must inform the Commission in advance 
of those needs. Thus, the Commission 
may subject to the limitations of 29 CFR 
2706.150(a)(3) and 2706.160(e). ensure 
access for any handicappted person 
who gives reasonable advance notice. 
CONTACT PERSON FOR MORE 

information: Jean Ellen. (202) 653-5632. 
|can H. Ellen. 

Agenda Clerk . 

(FR Doc. 65-6085 Filed 3-11-65; 2:12 pm] 

BILLING coot inS-01-N 


2 

FEDERAL RESERVE SYSTEM 

TIME AND DATE: llrOO a.m.. Monday. 

March 16. 1985. 

place: Marriner S. Eccles Federal 
Reserve Board Building. C Street 
entrance between 20th and 21st Streets. 
NW.. Washington. D.C. 20551. 
status: Closed. 


MATTERS TO 6E CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignment*, and 
salary actions) involving individual Federal 
Reserv e System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board: (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: March 8, 1965. 

lames McAfee, 

Associate Secretaryf of the Board. 

(FR Doc. 85-6014 Filed 3-6-85: 4:35 pm] 

BILLING COOC §210-01-11 


3 

IN TER'A ME RICAN FOUNDATION 
TIME AND DATE: 

March 21.1985-6:00-900 p.m. 

March 22. 1965—9:00 a.m.-12.*00 p.m. 

place: 1515 Wilson Boulevard, fifth 
floor. Rosslyn, Virginia 22209. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

March 21, 1905 

1. The Chairman’s Report 

2. The President’s Report 

3. Approval of the Minutes of the Meeting of 
November 8-9,1984 

4. Review of the Consultants' 
Recommendations 

March 2Z 1995 

5. Continuation of the Review of the 
Consultants’ Recommendations 

6. Report of the Audit Committee 

7. Report of the Director for Administration 
and Finance 

B. Board Travel 

9. Costa Rica Country Plan for Funding and 
Monitoring 

10. Other Business 

CONTACT PERSONS FOR MORE 

information: Robert W. Mashek. 
Secretary to the Board of Directors. (703) 
841-3844: Charles M. Berk. General 
Counsel, (703) 841-3812. 

Dated: March 11.1985 
Alejandro Palacios. 

Sunshine Act Officer 

(FR Doc. 85-6108 Filed 3-11-85; 2:42 pm| 

BILLING COO€ WS-0MM 


4 

NUCLEAR REGULATORY COMMISSION 

date: Weeks of March 11,18. 25, and 
April 1.1985. 

place: Commissioners' Conference 
Room. 1717 H Street, NW., Washington. 
D.C. 

status: Open and Closed. 

MATTERS TO BE CONSIDERED: 

Week of March 11 

Monday. March 11 
2:00 p.m. 

Briefing by Staff on Use of Check Pilot 
Approach for Reactor Operator 
Requalification (Public Meeting) Moved 
from March 12) 

Thursday. March 14 
lOcOO a.m. 

Briefing on Further Actions on Source Term 
(Public Meeting) 

2:00 p.m. 

Discussion of Management-Organs «i<n 
and Internal Personnel Matters (Closed- 
F.x 2 & 6) (Tentative) 

3:30 p.m. 

Affirmation Meeting (Public Meeting) (if 
needed) 

Friday, March 15 
930 a.m. 

Discussion of Pending Investigation 
(Closed—Ex. 5 8 7) (postponed from 
March 8) 

10:30 ajn 

Discussion/Possible Vote on full Powi-r 
Operating License for Waterford :» 
(Public Meeting) (postponed from MurcJi 
6 ) 

Week of March 18—Tentative 

Wednesday. March 20 

1000 a.m. ^ 

Discussion of Proposed Revisions of hirt 1* j 
(Public Meeting) 

2 U0 p.m. 

Briefing by NUMARC on Status of 
NUMARC Initiatives (Public Meet njs) 

Thursday. March 21 
2;00 p.m. 

Affirmation Meeting (Public Meeting) (« 
needed) 

Week of March 25—Tentative 

Tuesday. March 26 
1000 a.m. 

Discussion of Environmental Qualificatico 
of Electrical Equipment—Statu* of 
Compliance with Rule (Public Meeting' 
2*00 p.m. 

Discussion of Motion to Disqualify in * - 
1. Restart Case (Closed—Ex. 10) 
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Thursday, March 28 
1000 h.TO- 

Bm fing on NRC Training in Foreign 
Countries (Public Meeting) 

100 p.m. 

Affirmation Meeting (Public Meeting) (if 
needed) 

Week of April 1—Tentative 

Wednesday. April 3 
1000 a m. 

Briefing on Source Term (Public Meeting) 

200 pm. 

Briefing by IDCOR on Evaluation of 
Nuclear Power Plant Accident Risk 
l^iblic Meeting) 

Thursday. April 4 
WOO o.m. 

DiBcuBsion of Management-Organization 
arid Internal Personnel Matters (Closed— 
Ex. 2 A 6) (if needed) 

200 pm. 

Briefing on Design Basis Threat Statement 
(Closed— Ex. 1) (tentative) 

2*30 pm. 

Affirmation Meeting (Public Meeting) (tf 

needed) 

additional information: Affirmation 
of 'Licensee Hearing Request in Civil 
Penalty Case” and ''Final Amendments 
to 10 CFR Part 2, Subpart H, 'Exceptions 
to Notice and Comment Rulemaking' " 
(Public Meeting) were held on March 7. 


TO VERIFY THE STATUS OF MEETINGS 
CALL (RECORDING): (202) 634-1498. 
CONTACT PERSON FOR MORE 

information: Julia Con-ado (202) 834- 
1410. 

Dated: March 7.1965. 

Andrew L Bates, 

Office of the Secretary . 

|FR Doc. 85-6013 Filed 3-8-05; 4:35 pm) 

BILLING COOC 75WMJ1-N 


5 

POSTAL SERVICE 

Vote to Close Meeting 
At its meetings on March 4.1985, the 
Board of Governors of the United States 
Postal Service unanimously voted to 
close to public observation its meeting 
scheduled for April 1,1985, in Hartford, 
Connecticut. The meeting will involve a 
discussion of personnel matters. 

The meeting is expected to be 
attended by the following persons: 
Governors Babcock. Camp, Criesemer, 
Mckean, Peters, Ryan. Sullivan and 
Voss: Postmaster Genera! Carlin; 
Deputy Postmaster General Strange; 
Secretary to the Board Harris; General 
Counsel Cox; Senior Assistant 
Postmaster General Coughlin; and 
Counsel to the Governors Califano. 


The Board of Governors has 
determined that, pursuant to section 
552b(c)(6) of Title 5, United States Code, 
and i 7.3(f) of Title 39, Code of Federal 
Regulations, the discussion of personnel 
matters is exempt from the open meeting 
requirement of the Government in the 
Sunshine Act (5 U.S.C. 552b(b)). because 
it is likely to disclosed information of a 
personal nature where disclosure would 
constitute a clearly unwarranted 
invasion of personal privacy. The Board 
also determined that the public interest 
does not require that the Board s 
discussion of this matter be open to the 
public. 

In accordance with section 552b(f)(l) 
of Title 5. United States Code, and 
i 7.8(a) of Title 39, Code of Federal 
Regulations, the General Counsel of the 
United Sates Postal Service has certified 
that in his opinion the meeting to be 
closed may properly be closed to public 
observation, pursuant to sections 
552b(c)(6) of Title 5 United States Code, 
and S 7.3 of Title 39. Code of Federal 
Regulations. 

David F. Harris, 

Secretary. 

[FR Doc. 85-8112 Filed 3-11-85; 2.59 pm) 

BOXING COOC 7M0-12-N 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Parts 1,43, 45,61,91,133, and 
135 

(Docktt No. 24550; Notice No. 8$-*) 

Rotorcraft Regulatory Review 
Program Notice No. 5 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Notice of proposed rulemaking 
(NPRM) 


summary: This is Notice No. 5 of a 
series of notices to be issued as part of 
the FAA*s comprehensive Rotorcraft 
Regulatory Review Program. This notice 
contains proposals which would amend 
ond update the operations and 
maintenance requirements pertaining to 
rotorcraft and would establish a new 
Class D rotorcraft load combination. 
This notice is based on a number of 
proposals discussed at the Rotorcraft 
Regulatory Review Conference held 
December 10-14,1979, In New Orleans. 
LA. and the Rotorcraft Regulatory 
Review Meeting held August 18-20. 

1980. in Washington. D.C. These 
proposals offer regulatory alternatives 
which could result in changes to present 
operations and maintenance regulations 
that the public and the FAA believe are 
necessary. 

datc Comments must be received on or 
before July 10.1985. 

address: Comments on this proposal 
may be mailed in duplicate to: Federal 
Aviation Administration. Office of the 
Chief Counsel Attn: Rules Docket 
(AGC-204), Docket No. 24550: 800 
Independence Avenue, SW., 
Washington, D.C 20591, or delivered in 
duplicate to: Room 918. 800 
Independence Avenue, SW., 
Washington. D.C 20591. Comments 
delivered must be marked: Docket No. 
24550. 

Comments may be inspected at Room 
918 between 8:30 a.m. and 5:00 p.m. 

Comments regarding proposed 
reporting or recordkeeping requirements 
should be submitted to the Office of 
Information and Regulatory Affairs, 
Attn: Desk Officer for the Federal 
Aviation Administration, Office of 
Management and Budget, Washington. 
D.C 20503. Please send a copy of your 
comments to the FAA Rules Docket. 

FOR FURTHER INFORMATION CONTACT: 
Roger Baker, Operations Branch (AFO- 
820), General Aviation and Commercial 
Division. Federal Aviation 
Administration. 800 Independence 


Avenue. SW. Washington. D.C 20591; 
Telephone (202) 428-8194. 

SUPPLEMENTARY INFORMATION: 

Comments invited 

Interested persons are invited to 
participate in the making of the 
proposed rules by submitting such 
written data, views, or arguments as 
they may desire. Comments relating to 
the environmental, energy, or economic 
impact that might result from adopting 
the proposals contained in this notice 
are invited. Communications should 
Identify the regulatory docket or notice 
number and be submitted in duplicate to 
the address above. All communications 
received on or before the closing date 
for comments specified above will be 
considered by the Administrator before 
taking action on the proposed rule. The 

E roposals contained in this notice may 
e changed in light of the comments 
received. All comments submitted will 
be available, both before and after the 
closing date for comments, in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 
Comraenters wishing to have the FAA 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit with those comments a self- 
addressed, stamped postcard on which 
the following statement is mode: 
"Comments on Docket No. 24550/* The 
postcard will be dated, time stamped, 
and returned to the commenter. 

For convenience, each proposal in this 
notice is numbered separately. The FAA 
requests that interested persons, when 
submitting comments, refer to proposals 
by these numbers and by the section to 
which they relate. 

Availability of This Notice 

Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administrator, Office of Public 
Affairs. Attention: Public Information 
Center, APA-430,800 Independence 
Avenue SW.. Washington. D.C. 20591. or 
by calling (202) 426-8058. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM's should request a 
copy of Advisory Circular No. 11-2, 
Notice of Proposed Rulemaking 
Distribution System, which describes 
the application procedures. 

Background 

On January 5,1979. the FAA gave 
notice of its Rotorcraft Regulatory 
Review Program and invited all 


interested persons to submit proposals 
for consideration during its forthcoming 
Rotorcraft Regulatory Review 
Conference (Notice 79-1: 43 FR 23925). 
The FAA received 613 proposals in 
response to Notice 79-1. of which 569 
were placed on the conference agenda. 
The remaining 44 proposals were 
excluded because they fell outside the 
scope of the review program or for other 
reasons outlined in Notice 79-1. 

In Notice 79-1A, published March 2. 
1979, the FAA extended the period for 
submitting proposals relating to Notice 
79-1 to May 31.1979. This action was in 
response to a Helicopter Association of 
America (HAA) letter dated February 
12,1979, which stated that they did not 
have sufficient manpower to translate 
the grassroots comments into 
constructive proposals and justifications 
within the time alloted. This action was 
further supported by a letter from the 
United Kingdom Civil Aviation 
Authority (CAA) dated February 14. 
1979, which stated that staffing 
limitations prevented anything more 
than a broad survey of the proposals. 

In light of these comments, the FAA 
concluded that it was in the public 
interest to encourage a thorough review 
of the regulations and that good cause 
existed for extending the date for 
submitting proposals. 

On October 22,1979, the FAA 
announced the Rotorcraft Regulatory 
.Review Conference and stated that 
conference agenda and compilation of 
proposals were available (Notice 79-lB; 
43 FR 60747). Over 155 persons attended 
the conference which convened in New 
Orleans. Louisiana, on December 10. 
1979. A transcript of those discussions is 
contained in Docket 18689. 

On March 24,1980, the FAA received 
a letter from the Helicopter Association 
of America (which changed its name to 
the Helicopter Association 
International) and the Aerospace 
Industries Association of America. Inc., 
requesting a meeting to present material 
to the FAA in an effort to assure 
themselves that the Industry logic was 
understood by the Rotorcraft Review 
Team. The FAA gave careful 
consideration to the request and 
determined it would be in the best 
interest of all concerned to provide the 
requested meeting. The FAA also felt 
that all interested persons should be 
afforded the same opportunity to listen 
to and comment on the industry logic. 
Accordingly, Notice 79-ID (44 FR 43202 
June 28, I960) announced a Rotorcraft 
Review Meeting which was held August 
18-20,1980. in Washington, D.C. A copy 
of the transcript is In Docket 18689 
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The FAA plans for the Rotorcraft 
Regulatory Review Program include 
publishing five notices of proposed 
rulemaking. The first notice included 
proposals dealing with the applicability 
lections of Parts 27 and 29 of the 
Federal Aviation Regulations (FAR), 
plus IFR certification and icing criteria. 
These were subsequently adopted as a 
final rule effective March 2.1983 (48 FR 
4a74 January 31.1983. The second 
notice covered flight and systems 
proposals. The third notice will cover 
powerplant proposals. The fourth notice 
will r over the airframe proposals. This 
fifth notice covers operations and 
maintenance proposals. Conference 
proposals relating to $ 121.13 and Part 
127 will be addressed in a separate 
notice. 

The Proposals 

This notice is part of the ongoing 
regulatory review program of the FAA 
to upgrade operations and maintenance 
ilandards for rotorcraft consistent with 
the advancing state-of-the-art. It deals 
with the operations and maintenance 
rules in Parts 43. 45. 61. 91.133. and 135 
and »related definition In Part 1 that is 
applicable to rotorcraft. The proposals 
are meant to strengthen or clarify 
existing rules. In addition. Appendix A 
contains conference proposals which the 
FAA. after careful deliberation. 
prop« ses to withdraw for the reasons 
itated. 


Regulatory Evaluation and Regulatory 
Flexibility Determination 


The FAA conducted an evaluation of 
the economic impact of these regulatory 
changes. A copy of the evaluation has 
been placed In the docket and is 
•umnuirized here. 

A barge number of the proposed 
fcgulatory changes contained in Notice 
No 5 was determined to have a 
negligible or no economic impact. Many 
of the proposals are either editorial or 
cUhfying in nature. Table 1 lists these 
Ranges along with the assessment of 
weir economic impacts as based on 
ourrent industry practice, agency 
e M**nence, and the explanations given 
jwder each rule change in the preamble 
w this notice. 


i -Proposals ha vino Negligible or 
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Table t—P roposals having Negligible or 
No Economic Impact— Continued 
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llie FAA. however, invites specific 
public comments concerning the 
economic impact of the following two 
proposed rule changes summarized in 
Table 1. 

1. Section 45.14 Identification of 
Critical Components. 

The current rule affects all aircraft 
parts for which a replacement time, 
inspection interval, or related procedure 
is specified. To carry out the intent of 
the regulation requires that the usage 
and history of the specific parts be 
traceable. The proposed change simply 
clarifies the intent of the existing 
regulation and requires only that the 
identification markings be permanent 
and legible through the normal service 
life of a part under normal conditions. 

Since the current industry markings 
on most critical aircraft components 
remain readable and reasonable 
methods are available that would 
ensure identification of the part through 
its normal service life, only negligible 
costs should result from this proposal. 
However, the FAA invites comments on 
this assumption and specific comments 


in regard to how muny and which kinds 
of critical components are not now 
permanently and legibly ^identified. 
Also, how many and which kinds of 
such critical components could not be 
permanently and legibly marked by a 
reasonable method that would ensure 
identification? What would be the 
expected identification? What would be 
the expected costs to ensure such 
identification? 

2. Section 135.167 Emergency 
Equipment: Extended Overwater 
Operations . 

The current rule affects both rotorcraft 
and fixed-wing operations under Part 
135. By requiring rafts and life 
preservers with survivor locator lights, 
the proposed change reduces location 
and survivor water retrieval times. It 
provides a higher level of safety for the 
flying public and provides for the 
development of survival kits that are 
appropriate for the routes flown. 
Negligible industry costs would result 
from this proposal. 

Queries to industry indicate that over 
80 percent of the Part 135 airplane and 
rotorcraft operators actively conducting 
extended overwater operations already 
have life preservers and life rafts that 
are equipped with survivor locator 
lights. The remainer have rafts and 
preservers but may not be equipped 
with locator lights. For these operators, 
lights would be relatively inexpensive to 
acquire. All operators are equipped with 
survival kits and the change in kit 
regulations should have no impact 
except for new entrants into extended 
overwater operations. These new 
entrants may gain small savings if the 
survival kit appropriate for the route 
flown was less costly than the detailed 
kit required under the current rule. The 
FAA invites specific comments 
concerning the cost savings, other 
benefits, or unknown costs that could 
result from this proposed rule change. 

The remainder of this summary 
discusses the benefits and costs of the 
eight proposed operations and 
maintenance changes that were 
determined to have the impacts shown 
in Table 2. The costs and savings data 
are derived from estimates obtained by 
industry research on representative 
operator groups which comprise the 
rotorcraft industry. The principal costs 
to the helicopter operators occur only 
because the operating exemptions given 
to them under the present rule will not 
be renewed if the proposed rule changes 
are adopted. Some small benefit gains 
and losses to service consumers or 
service providers, due to the proposed 
rule changes, could not be quantified. 
These savings and costs are primarily 
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the value of time delay to the consumers 
and increased service opportunities for 
the operators, and they are qualitatively 
discussed in the regulatory evaluation in 


the docket in the sections on the specific 
rule changes. The FAA does not have 
the data to determine their true value 
and public comment is invited on their 


assessment und also on any other 
industry impact of the eight proposed 
rule changes which are summarized in 
Table 2. 


Table 2.—Cost and Saving Of Nonce No. 5 Proposals Having an Economic impact 
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7. Port 41 Appendix A* Major 
Alterations, Major Repairs, and 
Preventive Maintenance 

Benefits. Annua! recurring cost 
savings of $413,000 will accrue to the 
industry from not having to transport 
mechanics to remote areas to perform 
the preventive maintenance items 
proposed in this rule change. In 
addition, reducing downtime could 
produce an industry annual profit 
increase of about $23,000. 

Regulatory Flexibility Determination. 
Industry research indicates that the fleet 
size distribution of Part 135 operators is 
skewed toward small fleets, with over 
% of these operators falling in the four- 
or-fewer-rotorcraft category. The 
maximum average economic impact per 
small operator is low enough ($1,217), 
relative to the threshold of economic 
significance, that it appears unlikely that 
Vfc or more of the potentially affected 
small operators would be impacted to 
an extent greater than the threshold. 

2. Section 91.23 Fuel Requirements for 
IFR Flight 

Benefits. This proposal could provide 
an annual recurring cost savings of 
$485,000 lo the industry through either 
increased payload capability for 
operations at or near gross weight or 
decreased operating costs when 
operating at lower weights. 

Regulatory Flexibility Determination. 
An estimated 393 Part 91 operators are 
potentially affected by this proposal. All 
such operators that are aviation service 


providers may be considered “email." 
(Data needed to estimate the size 
distribution of non-aviation businesses 
operating proprietary helicopters is not 
available.) Benefits to operators may be 
assumed to be roughly proportional to 
fleet size. Therefore, to the extent that 
small operators have smaller fleets than 
large ones, the total of $485,000 in 
expected annual cost savings amounts 
to a maximum average of $1,234 per 
potentially affected small operator. 

Industry research indicates that the 
fleet size distribution of operators 
subject to Part 91 (and not to Part 135 as 
well) has an even more pronounced 
orientation toward small fleets than that 
of Part 135 operators. Over % of Part 91 
operators have only one rotorcraft The 
maximum average economic impact per 
operator is low enough, relative to the 
threshold of economic significance, that 
it appears unlikely that Vfc or more of the 
potentially affected operators would be 
impacted to an extent greater than the 
threshold. 

3. Section 133.21 Pilots 

Benefits. This proposal would allow 
an operator to designate qualified pilots 
as assistant chief pilots to perform the 
functions of the chief pilot in areas 
where the chief pilot Is not readily 
available. Operators who operate in 
diverse areas could achieve cost 
reductions and an annual recurring cost 
savings of $481,000 could accrue to the 
industry if this proposal w ere 
implemented. 


Regulatory Flexibility Determ in ados 
The objective of these proposals is to 
eliminate external-load accidents due to 
inadequate pilot competence in 
performing particular operations. Two 
methods of attempting to ensure such 
pilot competence (which can be 
combined) are to require experience* 
such as through a "trainee" pilot 
working a certain amount of time with a 
"qualified" pilot and through pilot 
testing by a qualified examiner. Pilot 
testing might be carried out by FAA 
employees, designated examiners, or 
individuals within the particular 
company performing the external-loud 
operation. Present regulations provide 
for such testing by a single Chief Pilot, 
Thi9 proposal would allow the Chief 
Pilot’s duties to be delegated to 
Assistant Chief Pilots to relieve somed 
the compliance cost burden. 

An estimated 179 external-load 
operators are potentially affected by thtf 
proposal. Almost all may be assumed to 
be small. Benefits may be considered 
roughly proportional to fleet size, 
although variations may be expected 
due to operating territory and other 
factors. Therefore, to the extent that 
small operators have smaller fleets than 
large ones, the $481,000 projected annual 
cost savings may be expected to 
average no more than $2,687 per 
affected operator. 

Industry research indicates that over 
40 percent of Part 133 certificate holder* 
also hold Part 135 certificates. The total 
fleet size distribution of Part 133 
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operators is unknown. Regardless of 
whether it resembles the distribution of 
Part 135 or non-Part 135 operators, the 
relatively high maximum average impact 
suggests that the threshold of economic 
impact significance could very well be 
exceeded by Mi of the potentially 
affected small operators. 

i Section 133.41 Flight Characteristics 

Ksqui laments 

Benefits . This proposal would allow 
externul-load operators to use 
operational flight checks demonstrated 
previously to show that rotorcraft-load 
combinations are satisfactory. By 
reducing the number of operational 
flight checks performed by the 
certificate holder, an annual recurring 
cost savings of $340,000 and an annual 
profit increase of $2,000 could accrue to 
the Industry if this proposal were 
implemented. 

Regulatory Flexibility Determination . 
The objective of these proposals is to 
reduce accidents resulting from the use 
of particular combinations of rotorcraft 
models with certain external loads and 
external-load attaching devices. Many 
such combinations of rotorcraft models, 
external loads, and external-load 
•Caching devices pose a significant risk 
of accident even when under the control 
of a competent pilot. The FAA 
concludes that such confidence can only 
be maintained when each possible 
rotorcraft-load combination Is 
successfully demonstrated at least once. 

An estimated 164 external-load 
rotorcraft certificate holders are 
potentially a (Tected by this proposal. 
Almost all may be considered small. 
Benefits may be considered roughly 
proportional to fleet size, although 
variations may be expected due to fleet 
diversity and other factors. Therefore, to 
the extent that small operators have 
Waller fleets than large ones, the 
&W QG0 projected annual cost savings 
jnd $2,000 annual profit increase may 
b* expected to be no greater than $2,065 
potentially-affected small operator, 
on average. 

As stated previously, industry 
Search indicates that somewhat over 
^percent of Part 133 certificate holders 
l,So hold Part 135 certificates. The size 
ofthe average impact, however. 

1 rggests that the threshold of economic 
‘fcpact significance could well be 
Receded by Vs of the potentially 
*"wted small operators. Section 133.41 
Moser to the borderline in this regard 
“*0 5 133.21. 

* Section J 33.51 Airworthiness 

'* T tificatton 

Benefits. This proposal, along with the 
r Plication of ( 133.25, Amendment of 


Certificate, allows an external-load 
operator to add or delete a rotorcraft 
from its fleet by submitting a revised list 
to the FAA for approval. Eliminating 
unnecessary paperwork, time delays, 
and other administrative costs could 
achieve an annual recurring cost savings 
of $104,000 and an annual profit increase 
of $9,000 to the industry if this proposal 
were implemented. 

Regulatory Flexibility Determination. 
An estimated 177 operators subject to 
Part 133 are potentially affected by this 
roposal. Almost all such operators may 
e considered small. Therefore, to the 
extent that small operators have smaller 
fleets than large ones, the total of 
$109,000 expected annual cost savings 
and $9,000 potential profit improvement 
may be expected to amount to no more 
than $667 per potentially affected small 
operator, on the average. Civen this 
average impact, it would be 
mathematically impossible for Mi of the 
potentially affected small operators to 
be impacted to an extent greater than 
the threshold. 

61 Section 135.159 Equipment 
Requirements 

Benefits. There is no justification to 
show that operations conducted at night 
in helicopters require less 
instrumentation than airplanes to 
acquire the level of safely for 
passengers that is expected of air 
carders. The average annual safety 
benefit accruing to society would range 
from $194,000 to $741,000 if relatively 
few (1 to 4) accidents per year under 
poor light conditions could be avoided. 
The minimum safety benefit expected 
over a 10-year period is $1,200,000 and 
the maximum is $4.60X000. 

Costs. Compliance to the proposed 
rule change does involve a coat to those 
operators who use the exemption to 
conduct VFR night operations without 
the instruments required by the present 
regulation. An initial industry cost of 
$610,000 could be incurred by the 
operators of the affected aircraft to 
purchase and install the required 
instruments as well as recurring annual 
maintenance of $63,000 and a one-time 
lost profit of $3,000 for downtime to 
allow for Installation. The annual lost 
profit associated with the possibility 
that some operators would cease night 
flylnfl instead of purchasing and 
installing instruments is estimated to be 
$16,000. 

Regulatory Flexibility Determination. 
An estimated 266 small rotorcraft 
operators conduct night operations and 
would be affected by removing the 
exemption allowing night flights without 
the required instruments. Sixty-nine of 
them use the exemption and are 


significantly affected. Since they do not 
comprise a substantia! number of the 
afTected small entities (less than one- 
third), an IRFA is not required for the 
removal of the exemption. 

7. Section 135.173 Airborne 
Thunderstorm Detection Equipment 
Requirements 

Benefits. This proposed rule change 
will maintain a level of safety 
comparable to those airplanes in Part 
135 service that are equiped with 
thunderstorm detection equipment. The 
average annual safety benefit accruing 
to society would be $96,009 if less than 
one accident per year could be avoided 
by installing equipment. The maximum 
safety benefit over a 10-year period is 
$590,000. 

Costs. Even though the proposed rule 
change relieves most rotorcraft 
operators of the burden of compliance 
with the current rule, some who now 
operate under exemption could be 
affected because they could not delay 
flight under night VFR during forecasted 
hazardous weather conditions. The 
average one-time costs for this industry 
group could be $137,000 to purchase and 
install the required equipment, with 
annual maintenance costs of $14,000. 

Regulatory Flexibility Determination . 
Forty-one small operators utilize 
rotocraft with 10 passenger seats or 
more and would be affected by 
removing the exemption. Six of them use 
the exemption and are significantly 
affected. Since they do not comprise a 
substantial number of the affected small 
entities (less than one-third), an IRFA is 
not required. 

8. Section 135.429 Required Inspection 
Personnel 

Benefits. The proposed rule change 
will reduce operator costs of rotorcraft 
operators who do not now use the 
exemption to the requirements of 
S 135.411(a)(2). An annual cost savings 
of $252,000 would be achieved by the 
industry should the proposal be 
adopted. 

Costs. Removing the exemption to 
operate under the requirements of 
^ 135.411(a)(1) instead of | 135.411(a)(2) 
could cause incurrence of one-time 
industry costs of $105,000 for a limited 
number of affected operators to install a 
more extensive system of maintenance 
for 10-plus passenger rotorcraft. 
However, corresponding proposed 
changes to i 135.429 would retain most 
of the annual savings benefit that these 
operators achieved under the exemption 
and a net savings would accrue to the 
industry. Industry is invited to comment 
regarding the combined impact of the 
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exemption and the proposed rule 
change* 

Regulatory Flexibility Determination . 
Forty-one small operators utilize 
rotorcraft with 10 passenger seats or 
more and would be affected by removal 
of the exemption. It is estimated that 
only six use the exemption to 
5 135.411(a)(2). If all six were 
significantly affected, they still would 
not comprise a substantial number (less 
than one-third) of the affected small 
entities and an IRFA is not required. 

The costs of these propose^ rule 
changes were compared to accident 
data that were the most closely 
associated with the specific rule change. 
Based on the accident data available, 
the costs were studied with respect to 
an average number of accidents that 
could have been avoided if the rule 
changes were adopted. It was concluded 
in the analysis that the costs to industry 
for these rule changes are at a level that 
is low enough to justify the cost with 
relatively few accidents prevented. 

Table 3 shows the low and high ranges 
for the benefit-to-cost ratios obtained for 
these changes. 

Table 3.—Benefit-to-Cost Ratios fob 
Proposed Rules Having Significant Costs 
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The proposed changes to Part 43. 
Appendix A. and 5$ 91.23.133.21,133.41. 
133.51.135.159.135.173. and 135.429 refer 
to different, but partially overlapping, 
categories of operators. 

(1) Part 43, Appx. A—Part 135 
operators serving remote areas. 

(2) § 91.23—Part 91 operators (not 
holding Part 135 certificates) flying to 
some extent under IFR. 

(3) $ 133.21—-Part 133 operators in 
general. 

(4) § 133.41—Part 133 operators in 
general. 

(5) § 133.51—Part 133 operators in 
general. 

(8) { 135.159—Part 135 operators 
flying to some extent VFR at night. 

(7) 5 135.173—Part 135 operators using 
rotorcraft with 10 seats or more. 

(8) § 135.429—Part 135 operators using 
rotorcraft with 10 seats or more. 

Although the first and second 
categories are, by definition, separate 
from each other, there exists no operator 
survey data that would allow the 
determination or reliable estimation of 
the actual extent to which each of the 
other categories overlap. It is possible to 
estimate, however, whether or not it is 


likely, given the (separate) distributions 
of fleet size for Part 135 and non-Part 
135 operators, that the number of 
operators experiencing a significant 
cumulative net economic impact 
(positive or negative) from all eight of 
these proposals would constitute V5 or 
more of the total of individual 
potentially aTfected operators, if 
operator impact were proportional to 
operator fleet size. To provide the 
highest possible chance that this number 
will constitute Mi or more, the total of 
individual operators potentially affected 
by any of the proposals may be 
estimated as follows: 



This estimate maximizes the extent of 
"overlapping" among relevant 
categories and increases the chance of 
Mi or more of the total individual 
operators 1 experiencing a significant 
cumulative net impact. It may be noted 
that such overlapping is not necessarily 
the most likely representation of actual 
practice. For example. Part 91 operators 
that fly under IFR may well not also 
engage in Part 133 operations, which are 
generally carried out under VFR. 

Even with maximum overlapping of 
potentially affected small operator 
categories and given the relatively large 
number of non-Part 135. and even Part 
135. operators that have single-craft or 
very small fleets, an estimated 217 out of 
751 would be expected to bear a 
significant cumulative impact from the 
eight proposals. The remaining 534 
would not be significantly impacted. The 
number of small operators expected to 
be impacted would be less than Mi of the 
total of such operators unless at least 
120 of those operators were eliminated 
by being designated "large" operators. 
Therefore, it is reasonable to expect that 
the cumulative net economic impact 
(positive or negative) of these proposals 
would not reach significant levels for V6 
or more potentially affected small 
operators. 

However, the unknown number of 
proposal category (2) operators that 
might be eliminated as "large" entities 
and that might have been expected to be 
insignificantly impacted could reach as 
high as 270. Also, those proposal 
category (2) operators not eliminated 
might have atypically large fleets and 


could be significantly affected by 
proposal (2) alone. Therefore, the 
possibility exists that the total number 
of potentially affected small operators 
could be low enough so that over % pf 
them would experience a significant 
cumulative net impact. 

Impact on International Trade 

The FAA cannot discern what impact 
if any, this proposed regulation would 
have on international trade and invites 
public comments. 

Reporting and Recordkeeping 
Requirements 

Any reporting or recordkeeping 
requirements contained in these 
proposed rules have been submitted to 
the Office of Management and Budget 
for review under section 3504(h) of the 
Paperwork Reduction Act of 1980 
Comments concerning these 
requirements are invited and should be 
submitted to the Office of Information 
and Regulatory Affairs, Attention: Desk 
Officer for the Federal Aviation 
Administration. Office of Management 
and Budget. Washington, D.C. 20503. 
Please send a copy of your comments to 
the FAA Rules Docket. 

Conclusion 

These proposals would upgrade 
rotorcraft certification and operational 
requirements and allow operators to 
utilize rotorcraft more fully. Therefore, 
the FAA has determined that these 
proposals, if adopted, are not major 
under Executive Order 12291 or 
significant under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 2& 
1979). Based on the Regulatory 
Flexibility Determinations discussed in 
this document. I certify that these 
proposals will not have a significant 
economic impact on a substantial 
number of small entities. A draft 
regulatory evaluation is contained in tb* 
docket. A copy may be obtained by 
contacting the person identified under 
"FOR FURTHER INFORMATION CONTACT 

List of Subjects 

14 CFR Part 1 

Air safety. Safety. Aviation safety, Air 
Transportation. Air Carriers. Aircraft. 
Rotorcraft, Helicopters. 

14 CFR Part 43 

Air carriers. Air transportation. 
Aircraft, Aviation safety. Safety. 

14 CFR Part 45 

Air safety. Safety, Aviation safety* Atf 
transportation. Transportation, 
Helicopters. Rotorcraft. 
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14 CFR Pari 61 

Airmen, Aircraft pilots. Pilots. 
Transportation. Air safety. Safety, 
Aviation safety, Air transportation. 
Aircraft, Helicopters. Rotorcraft. 

14 CFR Part 91 

Air carriers. Aviation safety. Safety. 
Aircraft, Aircraft pilots. Pilots. Air 
Transportation, Cargo. 

14 CFR Part 133 

Aircraft, Airworthiness. Pilots. 

14 CFR Part 135 

Air carriers. Aviation safety. Safety. 

A t r .msportation. Air taxi. 
Airworthiness, Cargo. Pilots, Airmen, 
Aircraft Transportation. Helicopters. 

The Proposed Amendments 

The FAA proposes to amend 14 CFR 
Parts 1. 43. 45. 61. 91.133. and 135. as 

follows: 

PART 1 —DEFINITIONS AND 
ABBREVIATIONS 

1 By ameuding §1.1 by revising the 
introductory paragraph of the definition 
of "RotQcraft'load combination" and by 
adding a new paragraph (4) to read as 

follows: 

11.1 General definitions. 

* i t t • 

Rotorcraft-Ioad combination" means 
the combination of a rotorcraft and an 
external load, including the external 
load attaching means. Rotorcraft-Ioad 
combinations are designated as Class A, 
Closs B. Class C and Class D. as 
follows: 

• • • • 

(4) "Class D rotorcraft load 
combination" means one in which the 
external load is other than a Class A. B. 
or C and has been specifically approved 
the Administrator for that operation. 

• • • • 

Explanation: This proposal would 
amend the existing definitions in Part 1 
and udd the definition of Clas D 
rotomraft-load combination. 

This proposal will allow more 
flexibility to those operators certificated 
under the provisions of Part 133 who 
to conduct certain approved 
external-load operations that do not 
meel the current definition of an 
external load. For example, externally 
lifting and transporting a harbor pilot to 
or from a tanker ship could be an 
approved Class D rotorcraft-load 
°!>eration under this proposal. 

Ref: Proposals 4. 506. 507. 526, 527. 

W2. Rod 534; Committee III. 


PART 43—MAINTENANCE, 
PREVENTIVE MAINTENANCE, 
REBUILDING, AND ALTERATION 

2. By amending § 43.3 by 
redesignating paragraph (h) as 
paragraph (i) and by adding a new 
paragraph (h) to read as follows: 

$ 43.3 Persons authorized to perform 
maintenance, preventive maintenance, 
rebuilding, end alterations. 

• • • • • 

(h) Notwithstanding the provisions of 
paragraph (g) of this section, the 
Administrator may approve a certificate 
holder under Part 135. operating 
rotorcraft in a remote area, to allow a 
pilot to perform specific preventive 
maintenance items provided— 

(1) The items of preventive 
maintenance arc a result of a known or 
suspected mechanical difficulty or 
malfunction that occurred en route to or 
in a remote area; 

(2) The pilot has satisfactorily 
completed an approved training program 
and is authorized in writing by the 
certificate holder for each item of 
preventive maintenance that the pilot it 
authorized to perform; 

(3) There is no certificated mechanic 
available to perform preventive 
maintenance; 

(4) The certificate holder has 
procedures to evaluate the 
accomplishment of a preventive 
maintenance item that requires a 
decision concerning the airworthiness of 
the rotorcraft; and 

(5) The items of preventive 
maintenance authorized by this section 
are those listed in paragraph C of 
Appendix A of this part. 

• • • • • 

Explanation: Proposed { 43.3(h) would 
allow an appropriately trained and 
authorized pilot of a Part 135 certificate 
holder that operates rotorcraft in remote 
sites to perform preventive maintenance 
as defined in Part 1 of this chapter and 
ns listed in Appendix A to Part 43. 

The FAA has granted numerous 
exemptions lo offshore rotorcraft 
operators to allow a pilot to remove, 
check, and reinstall magnetic chip 
detectors In rotorcraft engines for the 
past 7 years. These exemptions were 
issued on the basis that certain 
rotorcraft operations related to energy 
development and production require 
rotorcraft to fly over remote areas. 
Engines that are equipped with a chip 
detector warning system may require a 
pilot to land in a remote area where a 
mechanic would not be available. The 
experience gained over the past 7 years 
under the authority of these exemptions 
substantiates that a properly qualified 


and trained pilot in communication with 
a maintenance facility can properly 
perform this type of preventive 
maintenance. This proposal is not 
intended to allow a pilot to perform 
preventive maintenance on a routine 
basis, nor is it intended to allow a pilot 
to perform inspections or maintenance 
that is a part of a certificate holder's 
required inspection or maintenance 
program. The pilot would be allowed to 
perform only preventive maintenance 
which resulted from on "unforeseen 
maintenance difficulty" and would not 
be authorized by Part 43 to perform a 
repair that may be needed in a remote 
area. 

Ref: Proposal 424; Committee III. 

3. By amending $ 43.15 by revising the 
introductory text of paragraph (c)(2) and 
hy adding a new paragraph (c)(3) to 
read as follows: 

i 43.15 Additional performance rules for 
Inspections. 

• • • • • 

(c) * * * 

(2) Each person approving a 
reciprocating-engine-powered aircraft 
for return to service after an annual or 
100-hour inspection shall, before that 
approval, run the aircraft engine or 
engines to determine satisfactory 
performance in accordance with the 
manufacturer's recommendations of— 

• • • ■ • 

(3) Each person approving a turbine- 
engine-powered aircraft for return to 
service after an annual or 100-hour 
inspection shall, before that approval, 
run the aircraft engine or engines to 
determine satisfactory performance in 
accordance with the manufacturer's 
recommendations. 

• • • • • 

Explanation: The proposed change 
would require that turbine and 
reciprocating engines be operated to 
determine satisfactory performance in 
accordance with the manufacturer's 
specifications before returning an 
aircraft to service after an annual or 100- 
hour inspection. The present 5 43.15 
specifies run-up requirements that imply 
that only reciprocating engines need to 
be operated to determine satisfactory 
performance, thereby imposing no 
engine run-up requirement for turbine 
engines. The requirement is intended to 
provide the opportunity to discover any 
potential malfunction or defect such as 
deterioration of power and abnormal 
EGT (ITT) before returning an aircraft to 
service after an annual or 100-hour 
inspection. 

This proposal merely formalizes the 
current industry practice and would 
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impose an additonal requirement only 
on those operators who currently do not 
follow the common industry practice. 

Ref: Proposal 429; Committee HI. 

4. By amending Part 43, Appendix A. 
by revising paragraph (c)(23) and by 
adding new paragraph (c)(29) to read as 
follows: 

Appendix A—Major Alterations, Major 
Repairs, and Preventive Maintenance 
• • • • • 

(c) • • • 

(23) Cleaning or replacing fuel and oil 
strainers or filter elements. 

• • • • • 

(29) Removing, checking, and replacing 
magnetic chip detectors. 

• • • * • 

Explanation: This proposal would 
amend Appendix A by adding routine 
checks or replacement of fuel and oil 
strainers and filters and magnetic chip 
detectors under the category of 
preventive maintenance. 

Replacing fuel and oil strainers and 
Biters is proposed as a preventive 
maintenance item because the present 
rule only provides for the cleaning of 
fuel and oil filters. The majority of 
aircraft in use today incorporate throw¬ 
away filters in the fuel and oil systems. 
This proposal would add the provision 
in Appendix A regarding replacement or 
cleaning of fuel and oil filters which has 
been needed since throw-away filters 
were introduced and installed in 
aircraft. 

The proposal to include checking and 
replacing chip detector plugs as items of 
preventive maintenance is nothing more 
than formal recognition of current 
industry practice which currently 
requires an exemption. Experience by 
operators in accomplishing this 
procedure has revealted no compromise 
in safety while easing the maintenance 
burden for operations in remote areas. 

Ref: Proposals 431 and 432; Committee 
Ill. 

PART 45—IDENTIFICATION AND 
REGISTRATION MARKING 

5. By revising § 45.14 to read as 
follows: 

§ 45.14 Identification of critical 
components. 

Each person who produces a part for 
which a replacement time, inspection 
interval, or related procedure is 
specified in the Airworthiness 
Limitations section of a manufacturer’s 
maintenance manual or Instructions for 
Continued Airworthiness shall 
permanently and legibly mark that 
component with a part number (or 


equivalent) and a serial number (or 
equivalent). 

Explanation: This proposal would 
require a person who provides a part for 
which a replacement time or inspection 
interval is specified in an Airworthiness 
Limitations Section of a manufacturer's 
maintenance manual or Instructions for 
Continued Airworthiness to mark the 
part with a serial number and part 
number that will not become unreadable 
during normal service wear. There have 
been some parts marked in such a 
manner that identification has become 
impossible after short periods of normal 
service. One commenter expresses 
concern that it may be impossible to 
place an identification plate on many 
items. This proposal requires that parts 
be marked by a reasonable method to 
ensure identification during its normal 
service life. It does not specifically 
require an identification tag. 

Parts listed in the Airworthiness 
Limitations Section of a manufacturer's 
maintenance manual or Instructions for 
Continued Airworthiness are those for 
which a specific life limit or overhaul 
time is specified Often life limit or 
overhaul time is specified because of a 
fatigue limit, and operating the aircraft 
beyond the specified time could result in 
an unsafe condition. This proposal is 
safety related and is intended to ensure 
that all such parts are properly 
identified and that the identification is 
readable through the normal service life 
of the part. 

Ref: Proposal 433; Committee III. 

PART 61—CERTIFICATION: PILOTS 
AND FLIGHT INSTRUCTORS 

§61.21 (Amended J 

5(A). By amending § 61J21 by 
removing the word “airplane" and 
inserting the word “aircraft" in its place 
each time it appears in the section (three 
replacements). 

Explanation: This proposal would 
specify the duration of Category II pilot 
authorizations for helicopter operators. 
This proposal is necessary in 
conjunction with the proposed change to 
§ 91.2. which would allow helicopter 
operators to conduct Category II 
instrument approaches. 

6. By amending § 61.55 by revising the 
section heading, the introductory text of 

(a) , introductory text of (b). (b)(1), 

(b) (2)(i) and (ii), and (d)(1) through (d)(3) 
to read as follows: 

§61.55 Second-in-command 
qualifications. 

(a) Except as provided in paragraph 
(d) of this section, no person may serve 
as second in command of an aircraft 
type certificated for more than one 


required flight crewmember unless that 
person holds— 

• •it* 

(b) Except as provided in paragraph 
(d) of this section, no person may serv e 
as second in command of an aircraft 
type certificated for more than one 
required flight crewmember unless, 
since the beginning of the 12th calendar 
month before the month in which the 
pilot serves, the pilot has. with respect 
to that type of aircraft.— 

(1) Become familiar with all 
information concerning the aircraft’s 
powerplant, major components and 
systems, major appliances, performance 
and limitations, standard and 
emergency operating procedures, and 
the contents of the approved aircraft 
flight manual or approved flight manual 
material, placards, and markings. 

( 2 ) * • * 

(i) Three takeoffs and three landings 
to a full stop in an aircraft as the sole 
manipulator of the flight controls: and 

(ii) Engine-out procedures and 
maneuvering with an engine out while 
executing the duties of a pilot in 
command. This requirement may be 
satisfied in an aircraft simulator 
acceptable to the Administrator. 

• • • • • 

(d) # # • 

(1) Meets the piloMn-command 
proficiency check requirements of Part 
121,125,127, or 135 of this chapter 

(2) Is designated as the second in 
command of an aircraft operated under 
the provisions of Part 121,125,127, or 
135 of this chapter, or 

(3) Is designated as the second in 
command of an aircraft for the purpose 
of receiving flight training required by 
this section and no passengers or cargo 
are carried on that aircraft. 

« • • • • 

Explanation: This proposal would 
extend the second-in-command pilot 
qualifications to include helicopters that 
are type certificated for more than one 
required flight crewmember. The current 
rule provides only for second-in- 
command pilot qualifications for 
operations of large airplanes or turbojet- 
powered multiengine airplanes type 
certificated for more than one pilot 

The operating complexities of 
helicopters that are type certificated to* 
more than one pilot are comparable to 
large airplanes or turbojet-powered 
multiengine airplanes and the 
requirement for an additional pilot 
crewmember is mandatory and is 
included in the operating limitations of 
the flight manual. 

This proposal would align helicopter 
second-in-command qualification and 
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currency requirements with the 
requirements currently applicable to 
large airplanes or turbojet-powered 
miiltiengfne airplanes type certificated 
for more than one required flight 
crewmember. It would also exclude 
pilots operating under Part 127 from 
melting the Qualifications and 
proficiency check requirements of 
§61 55. 

The rapid increase in the number of 
helicopter type certificated for more 
than one required flight crewmember 
indicates the need to update the current 
rule to provide second-in-command pilot 
qualification and proficiency check 
requirements. Safety would be increased 
through specific training and flight 
testing of pilots before they serve as 
second in command on helicopters type 
certificated for more than one required 
flight crewmember. 

Ref: Proposal 438; Committee fit. 

7. By amending § 61.57 by adding the 
word " calendar” before the word 
"months" in the flush paragraph 
following (a)(2) and in paragraphs (e)(1) 
«nd (e)(2) and by revising introductory 
text of paragraph (a) to read as follows; 

181.57 Recent flight experience; Pilot In 

commend. 

(a) Flight review. No person may act 
h pilot in command of an aircraft 
unless, within the preceding 24 calendar 
months, that person has— 

• • • 4 • 

Explanation: This proposal would 
delete the expired applicability date of 
November 1,1974, from § 61.57(a) since 
Ms date has no further significance to 
toe fight review requirement. Further, to 
remain consistent with other regulatory 
provisions, the word "calendar" would 
be inserted before the word "months" 
wherever it appears in this section. This 
would cause all compliance dates for 
re«ncy of experience to become due at 
toe end of the month. 

*®1.67 lAmsndcdl 

^A). By amending § 01.67 by 
removing the word "airplane" and 
inserting the word "aircraft" in its place 
joch time it appears in the section as 

follows: 

J 61 67(a)(2) three replacements 
I 67(c)(l)(ii) one replacement 
j 61 67(c)(2)(H) one replacement 
1 61.67(d)(2) five replacements 

Explanation: This proposal would 
8 i>ccify the Category II pilot 
*utho r j za tf on requirements for 
encopter operators. These provisions 
the same as for airplane operators. 
Proposal is necessary in light of the 
P ro Po*ed change to § 91.2, which would 


allow helicopter operators to conduct 
Category U instrument approaches. 

8. By amending { 61.87 by 
redesignating paragraphs (c)(2)(v), (vi). 
and (vii) as paragraphs (c)(2)(vi), (vii). 
and (viii), respectively; by revising the 
paragraph heading of (c)(2), by revising 
(c)(2)(H); by adding a new paragraph 
(c)(2)(v); and by revising redesignated 
paragraph (c)(2)(viii) and paragraph 
(c)(3) to read as follows; 

liter Requirements for solo flight 
• • • • • 

(C) • • • 

(!)••• 

(2) In rotorcraft other than single- 
place gyroplanes. 

or * * 

(ii) Cround maneuvering and runups: 

• • • • • 

(v) Rapid decelerations (helicopters 
only); 

• • • • • 

(viii) Simulated emergency 
procedures, including autorotational 
descents with a power recovery or 
running landing in gyroplanes, a power 
recovery to a hover in single-engine 
helicopters, or approaches to a hover or 
landing with one engine inoperative in 
multiengine helicopters. 

• • t • • 

(3) In single-place gyroplanes. 

(i) Flight preparation procedures, 
including preflight inspection and 
powerplant operation; 

(ii) Ground maneuvering and runups; 

(Hi) Straight and level flight, turns. 

climbs, and descents; 

(iv) Navigation by ground references, 
airport traffic patterns, and collision 
avoidance procedures; 

(v) Normal takeoffs and landings; 

(vi) Simulated emergency procedures, 
including autorotational descents with a 
power recovery or a running landing; 
and 

(vii) At least three successful flights in 
a gyroplane under the observation of a 
qualified instructor. 

Items in paragraphs (c)(3) (Hi) and (iv) of 
this section may be accomplished in a 
dual-control helicopter or gyroplane. 
Instruction must be given by a flight 
instructor who is authorized to give 
instruction in helicopters or gyroplanes, 
as appropriate. 

Explanation: This proposal would add 
ground maneuvering to the training 
requirements in § 81.87 for rotorcraft, 
including single-place gyroplanes, would 
add rapid deceleration maneuver for 
helicopters, and would expand 
simulated emergency procedures for 
rotorcraft, including autorotational 


descents appropriate to the type and 
class of rotorcraft. It further would 
amend the title of paragraph (c)(2) to 
clarify that this paragraph does not 
apply to single-place gyroplanes. It also 
would require instruction in single-place 
gyroplanes to be given by a flight 
instructor who is authorized to give 
instruction in helicopters or gyroplanes, 
as appropriate. 

The current rule does not require 
training in ground maneuvering for 
rotorcraft. although this training is 
required before solo flight in airplanes. 

It is equally important for a student pilot 
to be able to safely ground maneuver a 
rotorcraft. Training in rapid 
decelerations is not required for 
helicopters in the current rule. This is a 
basic training maneuver involving 
coordinating all helicopter flight 
controls, which has a direct relationship 
to coordinating the flight controls for 
performing autorotational descents in 
actual or simulated emergencies. This 
training maneuver is needed to develop 
more comprehensive knowledge and 
skill in the pre-solo phase. Expanding 
procedures for performing 
autorotational descents is necessary to 
provide adequate training in the type 
and class of aircraft involved. Since the 
successful outcome of an actual or 
simulated emergency involving an 
autorotational descent depends upon die 
pilot's reaction, knowledge, and skill, a 
change to the current rule is needed to 
require specific training appropriate to 
the type und class of rotorcraft. 

The current rule for pre-solo training 
in single-place gyroplanes does not 
require training in ground maneuvering 
and flight maneuvers in free flight. It 
appears that the student pilot does not 
receive adequate preparation and 
training before solo flight, nor is the 
public provided adequate protection. 
This additional training would involve 
some negligible increase in cost but the 
safety benefits should justify the cost 
increase. 

If the current rule is changed to reflect 
the additional training proposed for 
single-place gyroplanes, a change in 
flight instructor authorization would 
also be necessary. Since the proposed 
training would involve inflight training, 
the flight instructor would be required to 
be appropriately rated in the class of 
rotorcraft used for the training. The 
student pilot would have the option of 
receiving the inflight training in either a 
helicopter or a gyroplane that has more 
than one pilot seat, while the 
performance of ground procedures 
would be required in a single-place 
gyroplane. 
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The phrase “towed from the ground" 
would be removed to recognize other 
methods of achieving flight. This 
editorial change will have no effect on 
the current practices utilized by 
instructors in tow operations. 

In summary, these additional training 
requirements are needed to provide for 
more preparation before solo Right and 
to improve flight proficiency during the 
pre-solo training phase. 

Ref: Proposals 442. 443. and 444; 
Committee 01. 

9. By amending 9 61.105 by revising 
paragraph (a); by removing paragraph 
(b); by redesignating paragraphs (c), (d), 
and (ej as (b), (c), and (dj, respectively, 
to read as follows: 

9 61.105 Aeronautical knowledge. 

• • • • • 

(a) Airplanes androtorcraft. (1) The 
accident reporting requirements of the 
National Transportation Safety Board 
and the Federal Aviation Regulations 
applicable to private pilot privileges, 
limitations, and flight operations for 
airplanes or rotorcraft as appropriate, 
the use of the "Airman's Information 
Manual," and FAA advisory circulars; 

(2) VFR navigation using pilotage, 
dead reckoning, and radio aids; 

(3) The recognition of critical weather 
situations from the ground and in flight, 
the procurement and use of aeronautical 
weather reports and forecasts; * 

(4) The safe and efficient operation of 
airplanes or rotorcraft, as appropriate, 
induding high-density airport 
operations, collision avoidance 
precautions, and radio communication 
procedures; and 

(5) Basic aerodynamics and the 
principles of flight which apply to 
airplanes or rotorcraft, as appropriate. 

• • • • • 

Explanation: This proposal would 
delete the rotorcraft aeronautical 
knowledge requirements in ( 61.105(b) 
and consolidate those requirements with 
the current airplane aeronautical 
knowledge requirements in { 61.105(a). 

It would retitle ( 61.105(a) "Airplanes 
and rotorcraft" and would require 
instruction in basic airplane or 
rotorcraft aerodynamics and principles 
of flight, as appropriate. This would 
effectively require rotorcraft applicants 
to receive instruction in the use of the 
"Airman's information Manual" and 
FAA advisory circulars. 

Since the aeronautical knowledge 
requirements in the current rule are 
almost identical for airplanes and 
rotorcraft. including those requirements 
in one section would consolidate and 
simplify the rule. While rotorcraft and 
airplanes are significantly different in 


(light characteristics, there are many 
elements of basic aeronautical 
knowledge w>hich would apply equally 
to both categories of aircraft The 
current rule for rotorcraft does not 
require instruction in the use of the 
Airman’s Information Manual and FAA 
advisory circulars, even though 
information contained in these 
publications applies to the operation of 
both airplanes and rotorcraft. 

Instruction in basic aerodynamics and 
principles of flight is not included in the 
current rule for airplanes or rotorcraft. 
Since there are questions on these 
subjects in the private and commercial 
pilot written tests, a specific 
instructional requirement is needed to 
prepare the applicant for the written test 
and the practical demonstration in the 
aircraft. Knowledge of these subjects is 
essential to the safe operation of 
airplanes and rotorcraft This proposal 
is not intended to change the knowledge 
requirements for airplanes but to update 
the rotorcraft knowledge requirements 
and to consolidate them into the 
airplane section for clarity and brevity. 

Ref: Proposals 445 and 446; Committee 
III 

10. By amending } 61.107 by revising 
paragraphs (b)(4), (5) and (6) and by 
adding new paragraph (bH?) to read as 
follows: 

5 61.107 Fllgtrt proficiency. 

• • • • • 

(b) • * * 

(4) Cross-country flying, using 
pilotage, dead reckoning, and radio aids, 
including one 1-hour flight; 

(5) Operations in confined areas and 
on pinnacles, rapid decelerations, 
landings on slopes, high-altitude 
takeoffs, and run-on landings; 

(6) Night flying, including takeoffs, 
landings, and VFR navigation; and 

(7) Simulated emergency procedures, 
including aircraft and equipment 
malfunctions, approaches to a hover or 
landing with an engine inoperative in a 
multiengine helicopter, or autorotational 
descents with 8 power recovery to a 
hover in single-engine helicopters. 

• • • • • 

Explanation: This proposal would 
incorporate additional flight training 
maneuvers to the flight proficiency 
requirements of 9 61.107(b). It would 
provide for flight instruction to be given 
in confined area and pinnacle 
operations, slope landings, and night 
flying to include takeoffs, landings, and 
VFR navigation. It also would clarify the 
cross-country requirement and expand 
emergency procedures in the current 
rule to include aircraft and equipment 
malfunctions, autorotational descents 
with power recovery to a hover in 


single-engine helicopters, and approach 
and landing procedures with one engine 
inoperative in multiengine helicopters. 

Flight training in certain basic 
maneuvers is needed for the private 
pilot as well as the commercial pilot. 
The current rule does not require 
training in confined area and pinnauJe 
operations or slope landings and doei 
not differentiate between single-engine 
and multiengine helicopters for 
performing autorotational descents 
Also, it does not require training in night 
flying including takeoffs, landings, and 
VFR navigation. Since the private pilot 
may well be performing these 
maneuvers and procedures, it is 
necessary that this training be provided 
to improve flight proficiency for the safe 
and efficient operation of present-day, 
single-engine and multiengine rotorcraft 

Ref: Proposal 447; Committee HI 

11. By revising 9 61.113 to read as 
follows: 

961.113 Rotorcraft rating: Aeronautical 
experience. 

An applicant for a private pilot 
certificate with a rotorcraft category 
rating must have at least the following 
aeronautical experience: 

(a) For a helicopter class ratine, 40 
hours of flight instruction and solo flight 
time in aircraft, including at least— 

(1) 20 hours of flight instruction from 
an authorized flight instructor, 15 hours 
of which must be in a helicopter, 
including— 

(1) 3 hours of cross-country flying in 
helicopters; 

(ii) 3 hours of night flying in 
helicopters, including 10 takeoffs and 
landings, each of which must be 
separated by an en route phase of flight 

(ill) 3 hours in helicopters in 
preparation for the private pilot flight 
test within 60 days before that test; and 

(iv) A flight in a helicopter with a 
landing at a point other than an airport 
and 

(2) 20 hours of solo flight time, 15 
hours of which must be in a helicopter* 
including at least— 

(i) 3 hours of cross-country flying in 
helicopters, including one flight with « 
landing at three or more points, each of 
which must be more than 25 nautical 
miles from each of the other two points* 
and 

(ii) Three takeoffs and landings In 
helicopters at an airport with an 
operating control tower, each of which 
must be separated by an en route phaK 
of flight. 

(b) For a gyroplane class rating. 40 
hours of flight instruction and solo flight 
time in aircraft, including at least— 
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(1) 20 hours of flight instruction from 
ba authorized flight instructor, 15 hours 
of which must be in a gyroplane, 

including — 

(1) 3 hours of cross-country flying in 

gyroplanes; 

[si) 3 hours of night flying in 
gyroplanes. including 10 takeoffs and 

Undings: and 

(lii) 3 hours in gyroplanes in 
preparation for the private pilot flight 
test within 60 days before that test; and 

(2) 20 hours of solo flight time. 10 
hours of which must be in a gyroplane, 
including — 

(i) 3 hours of cross-country flying in 
gyroplanes, including one flight with a 
Unding at three or more points, each of 
which must be more than 25 nautical 
miles from each of the other two points; 
and 

(si) Three takeoffs and landings in 
gyroplanes at an airport with an 
operating control tower. 

(c) An applicant who does not meet 
the night flying requirement in 
paragraph (a)(1)(H) or paragraph 
(b)(1)(H) of this section is issued a 
private pilot certificate bearing the 
limitation "night flying prohibited." This 
limitation may be removed if the holder 
of tht' certificate demonstrates 
compliance with the requirements of 
paragraph (a)(1)(H) or paragraph 
(h)(l)(ii) of this section, as appropriate. 

Explanation: This proposal would 
specify aeronautical experience 
requirements for a private pilot 
applicant seeking a rotorcraft category 
arid class rating. It would not increase 
the total hours presently required for a 
rotorcraft category and class ratine. 

Current $ 61.113 requires an applicant 
for a rotorcraft category and helicopter 
class rating to have at least a total of 40 
hours of flight instruction and solo flight 
time in aircraft, with at least 15 hours of 
wlo flight in helicopters or at least 10 
hours of solo flight in gyroplanes, as 
appropriate to the rating sought. 

This proposal adds a requirement for 
15 hours of flight instruction in rotorcraft 
in the class for which application has 
been made. The current rule does not 
specify a requirement in the category 
class of helicopter or gyroplane. 
However, this minimal instructional 
requirement is reasonable and is in 
keeping with current industry practices 

er, sure an acceptable level of safety. 
No additional cost would be Incurred 
*incc most applicants for these ratings 
c *ceed the proposed flight time 
nunimums at the time of certification. 

The proposed aeronautical experience 
requirements were discussed at the 
conference and it was the consensus 
•hat these specific experience 
requirements are needed to adequately 


train and prepare a private pilot 
experience requirements are needed to 
adequately train and prepare a private 
pilot applicant for a class rating in 
present-day rotorcraft. Accordingly, this 
proposal would provide a higher level of 
aeronautical experience and thereby 
increase levels of safety. The cost factor 
is considered negligible. 

Ref: Proposals 446. 449, and 450; 
Committee Ill. 

12. By amending § 61.125(b) by 
removing the word "and" in paragraph 
(b)(3); by removing the period at the end 
of paragraph (b)(4) and inserting *; and" 
in its place; and by adding a new 
paragraph (b)(5) to read as follows: 

$61,125 Aeronautical knowledge. 

• • • • • 

(b) * • • 

(5) Basic aerodynamics and principles 
of flight which apply to rotorcraft ana 
the significance and use of performance 
charts. 

• • • • • 

Explanation: This change would 
provide for additional instruction in 
basic aerodynamics and principals of 
flight for rotorcraft and in the use of the 
rotorcraffs performance charts. The use 
of these charts will assist the pilot in 
better planning and the safer operation 
of the rotorcraft by using the parameters 
established by the manufacturer for 
optimum performance. 

Ref: Proposals 445. 446, and 451; 
Committee 111. 

13. By amending $ 61.127 by removing 
the word "and" at the end of paragraph 
(b)(7); by revising paragraphs (b) (5) and 
(8); and by adding a new paragraph 
(b)(9) to read as follows: 

$ 61.127 Flight proficiency. 


• • • • • 

(5) Rapid descent with power (settling 
with power) and recovery; 

• • • • • 

(8) Operations in confined areas and 
on pinnacles, rapid decelerations, 
landing on slopes, high-altitude takeoffs, 
and run-on landings; and 

(9) Simulated emergency procedures, 
including failure of an engine or other 
component or system, and approaches 
to a hover or landing with one engine 
inoperative in multiengine helicopters, 
or autorotational descents with a power 
recovery to a hover in single-engine 
helicopters. 

• • • « • 

Explanation: This proposal would 
revise the flight proficiency 
requirements in $ 81.127 for a 


commercial pilot applicant by adding 
the words "(settling with power)" to 
$ 61.127(b)(5) to clarify the term "rapid 
descent with power." It also would 
revise § 61.127(b)(8) by including only 
those maneuvers that are considered to 
be non-emergency-related and would 
add a new emergency procedures 
paragraphs to include emergency-type 
maneuvers and procedures that would 
be appropriate to present-day. single- 
engine and mulliengine helicopters. 

it was the consensus at the 
conference that specific maneuvers 
listed in current $ 61.127(b)(8) are not 
considered to be emergency-related and 
should be listed as normal maneuvers. 
These maneuvers include high-altitude 
takeoffs and run-on landings, rapid 
decelerations, confined area and 
pinnacle operations, and landing slopes. 
The proposed new emergency 
\ procedures paragraph contains 
meneuvers and procedures that parallel 
emergency maneuvers and procedures 
for other aircraft of similar complexity. 

Ref: Proposal 453; Committee 111. 

14. By revising $ 61.131 to read as 
follows: 

$ 61.131 Rotorcraft ratings: Aeronautical 
experience. 

An applicant for a commercial pilot 
certificate with a rotorcraft category 
rating must have at least the following 
aeronautical experience as a pilot: 

(a) For a helicopter doss rating, 150 
hours of flight time, including at least 
100 hours in powered aircraft 50 hours 
of which must be in a helicopter, 
including at least— 

(1) 40 hours of flight instruction from 
an authorized flight instructor, 15 hours 
of which must be in a helicopter, 
including— 

(1) 3 hours of cross country flying in 
helicopters: 

(ii) 3 hours of night flying in 
helicopters, including 10 takeofTs and 
landings, each of which must be 
separated by an en route phase of flight; 

(iii) 3 hours in helicopters preparing 
for the commercial pilot flight test 
within 60 days before that test; and 

(iv) Takeoffs and landings at three 
points other than airports; and 

(2) 100 hours of pilot-in-command 
flight time, 35 hours of which must be in 
a helicopter, including at least — 

(i) 10 hours of cross-country flying in 
helicopters, including one flight with a 
landing at three or more points, each of 
which must be more than 50 nautical 
miles from each of the other two points; 
and 

(ii) Three takeoffs and landings in 
helicopters, each of which must be 
separated by an en route phase of flight. 
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at an airport with an operating control 
tower. 

(b) For a gyroplane class rating. 150 
hours of flight time in aircraft, including 
at least 100 hours in powered aircraft. 50' 
hours of which must be in a gyroplane, 
including at least— 

(1) 40 hours of flight instruction from 
an authorized flight instructor, 15 hours 
of which must be in a gyroplane, 
including at least— 

(1) 3 hours of cross-country flying in 

gyroplanes; . 

(iij 3 hours of night flying in 
gyroplanes, including 10 takeoffs and 
landings; and 

(iii) 3 hours in gyroplanes preparing 
for the commercial pilot flight test 
within 60 days before that test; and 

(2) 100 hours of pilot-in-command 
flight time, 35 hours of which must be in 
a gyroplane, including at least— 

(i) 10 hours of cross-country flying in 
gyroplanes, including one flight with a 
landing at three Qr more points, each of 
which is more than 50 nautical miles 
from each of the other two points; and 

(ii) Three takeoffs and landings in 
gyroplanes at an airport with an 
operating control tower. 

Explanation: This proposal would 
revise the aeronautical experience 
requirements in § 61.131 for commercial 
pilot applicants seeking rotorcraft class 
ratings. It would not increase the total 
flight hours presently required for any 
rating, but would change specific 
requirements to parallel the aeronautical 
experience standards of the 
International Civil Aviation 
Organization (ICAO) for a commercial 
pilot helicopter class rating. 

This proposal also would change the 
current rule regarding gyroplane class 
ratings. The proposed changes would 
decrease the required 200 hours of pilot 
time to 150 hours. This is consistent with 
the current rule requiring 150 hours of 
pilot flight time for a helicopter class 
rating. It also would change the 
requirement for 75 hours of the flight 
lime in gyroplanes to 35 hours of flight 
time as pilot in command. The cross¬ 
country flight time experience is 
introduced in this proposal to align 
these minimums with ICAO standards. 

The current rule of 10 hours of pilot- 
in command time for commercial 
rotorcraft applicants is outdated and the 
proposed 35 hours of pilot-in-command 
time is consistent with ICAO and clearly 
is reasonable for operations conducted 
by individuals accepting remuneration 
or reward. This proposal may be viewed 
as increasing the burden on individuals 
applying for this certificate. As the 
prominent leader in training helicopter 
pilots and as individuals holding U.S. 
airman certificates are utilized more and 


more around the world, the FAA is 
obligated to ensure the terms of the 
ICAO convention are met Additionally, 
these proposed changes are in keeping 
with the current FAA policy of reducing 
the number of differences that are on 
file with ICAO in Annex L 
The additional cost associated with 
this proposal is considered negligible 
because of the overall reduction in the 
flight hour requirement for individuals 
seeking a commercial gyroplane rating. 
Ref: Proposal 454; Committee Ill. 

15. By revising S 61.159 to read as 
follows: 

§ 61.159 Rotorcraft rating: Aeronautical 
knowtedgs. 

An applicant for an airline transport 
pilot certificate with a rotorcraft 
category and a helicopter class rating 
must pass a written test on— 

(a) So much of this chapter as relates 
to air carrier rotorcraft operations; 

(b) Rotorcraft design, components, 
systems, and performance limitations; 

(c) Basic principles of loading and 
weight distribution and their effect on 
rotorcraft flight characteristics; 

(d) Air traffic control systems and 
procedures relating to rotorcraft; 

(e) Procedures for operating rotorcraft 
in potentially hazardous meteorological 
conditions; 

(f) Flight theory as applicable to 
rotorcraft; and 

(g) The items listed under paragraphs 
(b) through (m) of § 61.153 of this 
chapter. 

Explanation: This proposal 
reorganizes paragraphs (a)(1) through 
(a)(6) without substantive change. 
Additionally, this is one of a group of 
proposals that would delete the airline 
transport pilot (ATP) gyroplane and VFR 
helicopter class ratings from ATP v 
certification. This proposal would delete 
the gyroplane and VFR helicopter class 
ratings in paragraph (a) and the 
reference to the VFR helicopter class 
rating in paragraph (b). The ATP VFR 
helicopter class rating has little value in 
helicopter operations due to the 
advanced state-of-the-art of IFR- 
equipped helicopters. Furthermore, there 
are no rotorcraft operations presently 
being conducted that require an ATP 
certificate with a VFR helicopter class 
rating or a gyroplane class rating and 
none are anticipated in the future. 

Ref: Proposals 434. 456, 458. 459. 462. 
and 466: Committee Ill. 

16. By revising { 61.161 to read as 
follows: 

§ 61.161 Rotorcraft rating: Aeronautical 
experience. 

(a) An applicant for an airline 
transport pilot certificate with a 


rotorcraft category and helicopter class 
rating must hold a commercial pilot 
certificate, or a foreign airline transport 
pilot or commercial pilot certificate with 
a rotorcraft category and helicopter 
class rating issued by a member of 
ICAO, or be a pilot in an armed force of 
the United States whose military 
experience qualifies him for the 
issuance of a commercial pilot 
certificate under § 61.73 of this chapter 
(b) An applicant must have had at 
least 1.200 hours of flight time as a pilot, 
including at least— 

(1) 500 hours of cross-country flight 
time; 

(2) 100 hours of night flight time, of 
which at least 15 hours are in 
helicopters; 

(3) 200 hours in helicopters. Including 
at least 75 hours ab pilot in command 
performing as second in command 
performing the duties and functions of a 
pilot in command under the supervision 
of a pilot in command, or any 
combination thereof; and 

(4) 75 hours of Instrument time muter 
actual or simulated instrument 
conditions of which at least 50 hours 
were completed in flight with at least 25 
hours in helicopters as pilot in 
command, or as second in command or 
the duties of a pilot in command under 
the supervision of a pilot in command, 
or any combination thereof. 

Explanation: This proposal would 
allow pilots holding licenses issued by 
ICAO members and military pilots who 
are qualified for commercial pilot 
certificates to qualify as applicant* for ft 
rotorcraft Airline Transport Pilot (A IP) 
certificate. This is consistent with 
requirements currently established in 
5 61.155 for airplane ATP certification. 

It was the consensus at the 
conference that the existing requiremer.' 
for the 1.200 hours of flight time to be 
obtained within the preceding 8-year 
period was much too restrictive for 
rotorcraft ATP certification, since there 
is no corresponding time limit placed on 
the flight time for airplane ATP 
applicants. It also was ihe consensu* nt 
the committee on pilot requirement 1 ’ lh 
5 hours of helicopter flight time within 
60 days prior to the flight test terves no 
particular purpose for on individual 
possessing the experience of an air: 1 * 
transport pilot applicant. When 3n 
individual reaches these qualification*, 
he or she should be able to pass 
judgement on the skills associated with 
the ATP certificate. The F.AA agre«* 
with these comments and therefore 
proposes that these requirements be 
deleted. 

In addition, this proposed regulation 
no longer includes the reference to « 
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helicopter clast rating limited to VFR." 
By eliminating the ATP helicopter class 
rating limited to VFR and requiring a 
showing of instrument competency for 
all ATP certification in rotorcraft, this 
proposal would upgrade rotorcraft ATP 
standards. 

Ref: Proposals 459. 460. and 461; 
Committee III. 

17. By revising 5 61.163 to read as 

follows: 

5 61.163 Rotorcraft rating: Aeronautical 

skill. 

(a) An applicant for an airline 
transport pilot certificate with a 
rotorcraft category and helicopter class 
rating* or additional aircraft rating, must 
pass a practical test on those maneuvers 
set forth in Appendix B of this Part in 
cither a helicopter, an approved 
rotorcraft simulator or training device, 
or a combination of these devices and a 
helicopter. The FAA Inspector or 
designated examiner may modify or 
waive any maneuver where necessary 
for the reasonable and safe operation of 
the rotorcraft being used and may 
combine any maneuvers and permit 
their performance in any convenient 
sequence to determine the applicant's 
competency. 

(b) Whenever an applicant for an 
airline transport pilot certificate with a 
rotorcraft category' and helicopter class 
rating does not already have an 
instrument rating, the applicant shall, as 
part of the practical test, comply with 
16165(g). 

Explanation: This proposal is one of a 
group of proposals dealing with 
rotorcraft airline transport pilot (ATP) 
certification requirements, it would 
remove the rotorcraft gyroplane and 
VFR helicopter class ratings from the 
ATP aeronautical skill requirements in 
i 61.163 and provide for the use of 
approved rotorcraft simulators and 
training devices in demonstrating 
competence. Additionally, the listing of 
maneuvers and procedures to be 
demonstrated for helicopter ATP 
certification would be revised and 
detailed in proposed new Appendix B. 

The ATP gyroplane and VFR 
helicopter class ratings have no 
practical use in present-day rotorcraft 
operations. There are no rotorcraft 
operations being conducted that require 
ATP certification for gyroplanes or 
helicopters limited to VFR and none are 
anticipated in the future. 

This proposal also provides for use of 
approved rotorcraft simulators or 
training devices in the applicant's 
demonstration of competence. The state- 
• f the-art of helicopter simulators and 
taming devices has been developed to a 


degree that would allow selected 
maneuvers and procedures to be 
demonstrated in these approved devices 
instead of an actual aircraft. 

The maneuvers and procedures 
contained in Appendix A were written 
specifically for airplanes and allow the 
use of simulators and training devices. 
Those maneuvers would not apply to 
helicopter ATP certification in all 
instances, and it would be inappropriate 
to incorporate helicopters in Appendix 
A in its present form. Therefore, the 
maneuvers and procedures to be 
demonstrated during the practical test 
for an ATP certificate with a rotorcraft 
category and helicopter class rating 
would be incorporated into a new 
Appendix B. 

In addition, proposed i 61.163(b) 
would require an applicant for an ATP 
certificate who does not already hold an 
instrument rating to demonstrate 
additional instrument proficiency 
consistent with S 61.65(g). This change is 
compatible with the deletion of the VFR 
helicopter class rating. 

Ref: Proposal 434. 456, 458, 463. 464. 
466. and 471 through 460; Committee 111. 

18. By amending 5 81.165 by removing 
paragraph (b); by redesignating 
paragraph (c) as (b); and by revising the 
introductory text of both paragraphs (a) 
and redesignated (b) to read as follows: 

$ 61.165 Additional category ratings. 

(a) Rotorcraft category with a 
helicopter class rating . The holder of an 
airline transport pilot certificate 
(airplane category) who applios for a 
rotorcraft category with a helicopter 
class rating must meet the applicable 
requirements of 61.159. 61.161, and 
81.163, and— 

• •••'• 

(b) Airplane rating. The holder of an 
airline transport pilot certificate 
(rotorcraft category) who applies for an 
airplane category must comply with 

Si 61.153, 61.155 (except S 81.155(b)(1)). 
and 81.157, and— 

• • • • • 

Explanation: This proposal would 
delete the VFR helicopter and gyroplane 
class ratings from the requirements for 
an additional ATP category rating in 
S 61.165. Rotorcraft airline transport 
pilot certificates with VFR helicopter or 
gyroplane class ratings have little 
application in current rotorcraft 
operations. This is one of several 
proposals that would delete those 
ratings from rotorcraft ATP certification 
requirements. See the explanation for 
the proposed change to i 61.159. 

Ref: Proposals 434.456, 458. 459. 462. 
and 466; Committee 111. 


19. By amending Part 61 by revising 
the title of Appendix A to read as 
follows: 

Appendix A—Practical Test 
Requirements for Airplane Airline 
Transport Pilot Certificates and 
Associated Class and Type Ratings 
• • • • • 

Explanation: This proposal would 
amend the title of Part 61, Appendix A, 
to clarify that the practical test 
requirements pertain to applicants for 
airplane ATP certificates and associated 
class and type ratings. A now Appendix 
B is proposed to outline the practical 
test requirements for rotorcraft ATP 
certificates with a helicopter class rating 
and associated type ratings. 

20. By amending Part 61 by adding a 
new Appendix B to read as follows: 

Appendix B—Practical Test 
Requirements for Rotorcraft Airline 
Transport Pilot Certificates with a 
Helicopter Class Rating and Associated 
Type Ratings 

Throughout the maneuvers prescribed in 
this appendix, good judgement commensurate 
with a high level of safety must be 
demonstrated. In determining whether such 
judgement has been shown, the FAA 
inspector or designated pilot examiner who 
conducts the check considers adherence to 
approved procedures, actions based on 
analysis of situations for which there is no 
prescribed procedure or recommended 
practice, and qualities of prudence and care 
In selecting a course of action. The successful 
outcome of a procedure or maneuver will 
never be in doubt 

Maneu vers,'Procedures 

The maneuvers and procedures in this 
oppendix must be performed in a manner that 
satisfactorily demonstrates knowledge and 
•kill with respect to¬ 
ll) The helicopter, its systems, and 
components; 

(2) Proper control of airspeed direction, 
altitude, and attitude In accordance with 
procedures and limitations contained in the 
approved Rotorcraft Flight Manual, 
checklists, or other approved materia) 
appropriate to the rotorcraft type: end 

(3) Compliance with approved cn route, 
instrument approach, missed approach. ATC. 
and other applicable procedures. 

L Preflight 

(a) Equipment examination (oral). The 
equipment examination must be repeated if 
the flight maneuvers portion is not 
•atifactorily completed within 60 days. The 
equipment examination must cover— 

(1) Subjects requiring a practical 
knowledge of the helicopter, its powerplents, 
systems, components, and operational and 
performance factors; 

(2) Normal, abnormal and emergency 
procedures and related operations and 
limitations: and 
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(3) The* appropriate provisions of the 
approved helicopter Flight Manual or manual 
material. 

(bj Pro flight inspection. The pilot must— 

(1) Conduct ao actual visual inspection of 
the exterior and intertor of the helicopter, 
locating each item and explaining brief!) the 
purpose of inspecting it; ami 

(2) Demonstrate the use of the pre start 
checklist, appropriate control system checks, 
starting procedures, radio and electronic 
equipment checks, and the selection of proper 
navigation and communications radio 
facilities and frequencies before flight. 

(c) Taxiing. This maneuver includes ground 
taxiing, hover taxiing (including performance 
checks), and docking procedures, as 
appropriate, in compliance with instructions 
issued by ATC, the PAA inspector, or the 
designated pilot examiner. 

(d) Powerplant checks. A a appropriate to 
the helicopter type in accordance with the 
operating limitations. 

II. Takeoffs 

(a) Normal. One normal takeoff from a 
stabilized hover which begins when the 
helicopter is taxied into position for takeoff. 

(b) Instrument One tukeoff with instrument 
conditions simulated at or before reaching 
100 feet above airport elevation 

(c) Crosswind. One croaawind takeoff from 
a stabilized hover, if practical under the 
existing meteorological, airport and traffic 
conditions. 

(d) Powerplant foiluru. (1) For single-engine 
rotorcraft. one normal takeoff with simulated 
powerplant failure. 

(2) For multiengine rotorcraft. one normal 
takeoff with simulated failure of one engine-* 

(1) At an appropriate airspeed that would 
allow continued climb performance in 
forward flight; or 

(ii) At an appropriate airspeed that is 50 
perernt of normal cruise speed, if there is no 
published single-engine climb airspeed for 
that type of helicopter. 

(e) fie jutted One normal takeoff that la 
rejected lifter simulated engine failure at a 
reasonable airspeed, determined by giving 
due consideration to the helicopter's 
characteristics, length of landing area, 
surface conditions, wind direction and 
velocity, and any other pertinent factors that 
may adversely affect safety. 

III. Instrument Procedures 

(a) Area departure and arrival. During each 
of these maneuvers, the applicant must— 

(t) Adhere to actual or simulated ATC 
clearances (including assigned bearings or 
radials); and 

(2) Properly use available navigation 
facilities. 

(b) Holding. This maneuver includes 
entering, maintaining, and leaving holding 
patterns. 

(c) ILS and other instrument approaches. 
The instrument approach begins when the 
helicopter is over the initial approach fix for 
the approach procedure being used (or turned 
over to the final controller in case of a ground 
control approach) and ends when the 
helicopter terminates at a hover or touches 
down or where transition to a missed 
approach is completed. The following 
approaches must be performed: 


(1) At least one normal 1L5 approach. 

(2) Fur multiengine rotorcraft. at least one 
manually controlled ILS approach with a 
simulated failure of one powerplant. The 
simulated engine failure should occur before 
initiating the final approach course and 
continue to a hover or touchdown or through 
the missed approach procedure. 

(3) A! least one nonprecision approach 
procedure that is representative of the 
nonprecision approach procedure that tlio 
applicant is likely to use. 

(4) At least one nonprecision approach 
procedure on a letdown aid other than the 
approach procedure performed under 
subparagraph (3) of this paragraph that the 
applicant is likely to use. 

(d) Circling approaches. At least one 
circling approach must be made under the 
following conditions: 

(1) The portion of the circling approach to 
the authorized minimum circling approach 
altitude must be made under simulated 
instrument conditions. 

(2) The approach must be made to the 
authorized minimum circling approach 
altitude followed by a change in heading and 
the necessary maneuvering (by visual 
reference) to maintain a flight path that 
permits a normal landing on a runway at 
least 90* from the final approach course of 
the simulated instrument portion of the 
approach. 

(3) The circling approach must be 
performed without excessive maneuvering 
and without exceeding the nomal operating 
limits of the rotorcraft. Hie angle of bank 
should not exceed 30*. 

(e) Missed approaches. Each applicant 
must perform at least two missed approaches 
with at least one missed approach from an 
ILS approach. At the discretion of the FAA 
inspector or designated examiner, a 
simulated powerplant failure may be required 
during any of the missed approaches. These 
maneuvers may be performed either 
independently or in conjunction with 
maneuvers required under section II! or V of 
this Appendix. At least one must be 
performed inflight. 

IV. Inflight Maneuvers 

(a) Steep turns. At least one steep turn in 
each direction must be performed. Each steep 
turn must involve a bank angle of 30* with a 
heading change of at least 180* but not more 
than 360*. 

(b) Settling with power One onto* into and 
recovery from settling with power must bo 
performed. For the purpose of this maneuver, 
the required settling with power condition is 
reached when the helicopter is descending 
vertically at a rate of descent of 300 feet per 
minute or greater and a sufficient amount of 
engine power is applied to induce a 
perceptible buffet or other response to the 
initial rotor blade stall. (This maneuver will 
be performed under VFR.) 

(c) Powerplant failure, in addition to the 
specific requirements for maneuvers with 
simulated powerplant failures, the FAA 
inspector or designated examiner may 
require a simulated powerplant failure at any 
time during the check. 

(d) Recovery from unusual attitudes. 


V. Approaches and Landings 

(a) Normal. One normal approach to a 
stabilized hover or to the ground must be 
performed. 

(b) Instrument One approach to a hover or 
to a landing in sequence from an ILS 
instrument approach. 

(c) Crosswind. One crosswind approach to 
a hover or to the ground, if practical under 
the existing meteorological, airport, or traffic 
conditions. 

(d) Powerplant failure. For a multtengino 
rotorcraft, maneuvering to a landing with 
simulated pow erplant failure of one engine 

(c) Rejected. Rejected landing, including a 
normal missed approach procedure at 
approximately 50 feet above the runway. This 
maneuver may be combined with instrument 
or missed approach procedures but 
instrument conditions need not be simulated 
below 100 feet above the runway or landing 
area. 

(f) Autorotative landings. Autorotative 
landings in a single-engine helicopter. The 
applicant may be required to accomplish at 
least one autorotative approach und landing 
from any phase of flight as specified by the 
FAA inspector or designated examiner. 

VL Normal and Abnormal Procedures 

Each applicant must demonstrate the 
proper use of a9 many systems and device 
listed below as the FAA inspector or 
designated examiner finds are necessary to 
determine that the applicant has a practical 
knowledge of the use of the systems and 
devices appropriate to the helicopter type: 

(a) Anti-icing or deicing systems. 

(b) Autopilot or other stability 
augmentation devices. 

(c) Airborne radar devices. 

(d) Hydraulic and electrical systems 
failures or malfunctions. 

(e) Landing gear failures or malfunctions 

(0 Failure of navigation or communications 

equipment. 

(g) Any other system appropriate to the 
helicopter as outlined in the approved 
Rotorcraft Flight Manual. 

VD. Emergency Procedures 

Each applicant must demonstrate the 
proper emergency procedures for as many of 
the emergency situations listed below as the 
FAA inspector or designated examiner finJs 
are necessary to determine that the applicant 
has adequate knowledge of, and ability to 
perform, such procedures: 

(a) Fire or smoke control in flight. 

(b) Ditching. 

(c) Evacuation. 

(d) Operation of emergency equipment 

(ej Emergency descent ( 

(0 Any other emergency procedure outlined 
In the approved Rotorcraft Flight Monual 

Explanation. This proposal 
establishes a new Appendix B which 
details the maneuvers and procedures 
required for helicopter ATP certification. 

Current $ 61.163 contains maneuvers 
and procedures that are no longer 
applicable to instrument flight within 
our present-day navigation airspace and 
approach systems. Terms such as "beam 
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bracketing" and “cone (station) 
identification" are obsolete and it was 
agreed at the rotorcraft conference that 
these items should be deleted from the 
current rule. The proposed change is 
needed to update the current rule to 
require knowledge and skill in the 
maneuvers and procedures more 
appropriate to ou# present-day IFR 
environment It takes into account the 
advances in technology and 
instrumentation of modern-day 
helicopters. 

This proposed change satisfies the 
intent of proposals 471 through 480 to 
incorporate helicopter ATP certification 
in the airplane ATP certification 
requirements contained in Appendix A 
of Part 61. 

See the explanation for the proposed 
chonges to 5 61.163. 

Ref: Proposals 434. 456. 456, 463, 464, 
466, and 471 through 480; Committee III 

PART 91—GENERAL OPERATING AND 
FLIGHT RULES 

& 91.2 i Amended] 

21. By amending § 91.2 by adding the 
words “helicopters and" after the phrase 
"for the operation of* and chunging the 
word “find" to “finds" after the phrase 

Category II operaUons. if he". 
Explanation: This proposal would 
afford helicopter operators the 
opportunity of applying for Category U 
iriKtrumant approach authorization. It 
would impose no additional cost but 
rather it would expand the sphere of 
possible operations of helicopters. 
Technological advances in helicopter 
design and performance have 
demonstrated that helicopters are at 
least as capable of safely conducting 
Category II instrument operations as are 
small airplanes. The change to the word 
find" is o typographical correction and 
has no substantive effect 
Ref: Proposals 461 and 482; Committee 

m 

22. By revising § 91.23(a)(3) and (b)(2) 
U) and (ii) to read as follows: 

5 91.23 Fust requirements for flight In IFR 

condftloot. 

la) • • • 

(2) Fly after that for 45 minutes at 
normal c ruising speed or* for helicopters, 
to fiy after that for 30 minutes at normal 
rising speed. 

lb) • • • 

( 2 ) * • • 

hi The ceiling will be at least 1,000 
tat above the airport elevation for 
helicopters or at least 2UW0 feet above 
the airport elevation for other aircraft. 

»nd 


(ii) Visibility will be at least 1 mile for 
helicopters or at least 3 miles for other 
aircraft. 

Explanation: This proposal would 
reduce the IFR fuel requirements for 
helicopters from 45 minutes to 30 
minutes, ft also would lower the ceiling 
from 2.000 feet to 1.000 feet and lower 
the visibility minimum from 3 miles to 1 
mile as criteria for determining if an 
alternate airport is needed. 

This proposal highlights the 
differences between helicopters and 
airplanes in the IFR environment. While 
on the surface it would appear that IFR 
fuel reserves should be the same for 
airplanes and helicopters, the 
differences in aircraft become apparent 
in the capabilities and limitations of the 
two categories. 

Current § 91.23 requires 45 minutes of 
reserve fuels for all aircraft operating in 
IFR conditions, and a ceiling and 
visibility requirement of 2.000 feet and 3 
miles, among other requirements, for 
determining if an alternate airport is 
needed The helicopter has the unique 
ability to reduce airspeed on approach 
to as low as 40 knots and is provided 
reduced visibility minimums In Fart 97. 
The minimums in Part 97 for helicopters 
are. in some cases, the same as Category 
U minimums for airplanes. Alternate 
airport minimums are the same for both 
categories of aircraft. 

The helicopter being dispatched must 
carry a larger percentage of its fuel 
capacity as reserve than the normal 
airplane. Because the helicopter, with its 
reduced minimums, has a better 
probability of completing the flight to 
the planned destination, it should be 
given this recognition by allowing for a 
reduced fuel reserve. Often helicopters 
are denied the ability to initiate flights 
simply because too much fuel is required 
to be carried for reserve. 

The FAA has gained sufficient 
experience in SFAR 29 operations to 
conclude that reducing the required fuel 
reserve to 30 minutes for helicopters will 
not reduce the level of safety that has 
been maintained. 

This proposal would allow operators 
greater flexibility and utilization of their 
helicopters in the IFR environment. 

Ref: Proposals 463 and 484; Committee 
III. 

23. By amending i 91.118 by revising 
the first clause in the introductory text 
of (0. revising (f)(1) and adding (f)(3) to 
read as follows: 

§91.116 Takeoff and landing under IFR: 

General. 

• • • • • 

(f) Civil airport takeoff minimums. 
Unless otherwise authorized by the 
Administrator, no person operating an 


aircraft under Part 121.125,127.129, or 
135 of this chapter # * * 

(1) For aircraft, other than helicopters, 
having two engines or less—1 statute 
mile visibility. 

• • • • • 

(3) For helicopters—Vii statute mile 
visibility. 

• • • • • 

Explanation: This proposal would add 
a reference to Part 127 in § 91.116(f), and 
woud effectively include this part, along 
with Parts 121.125,129. and 135, under 
the takeoff minimum requirements 
authorized in this section. It also would 
establish civil airport takeoff minimums 
for helicopters. 

Current § 91.116(f) includes takeoff 
minimum requirements for persons 
operating aircraft under Parts 121.125, 
129. or 135. Since Part 127 requires an 
operating certificate, it would be 
appropriate to include ft in the current 
rule to provide consistency in the type of 
operators who are authorized takeoff 
minimums under this section. 

The takeoff minimums specified in 
current § 91.116(f) apply to all aircraft. 
This proposal would also establish a 
separate takeoff minimum of Vfc-mtle 
visibility for helicopters. The helicopter 
is highly maneuverable and is capable 
of sustaining flight at lower airspeeds 
Because of its unique flight capabilities, 
it can safely maneuver in lower takeoff 
visibility conditions than the current 
rule allows. 

It was the consensus at the rotorcraft 
review conference that helicopters 
should lie authorized lower takeoff 
minimums from civil airports, consistent 
with the lower approach minimums 
allowed for helicopters in 5 97.3(d)(1). 
One-half-mile visibility as a standard 
takeoff minimum for helicopters is 
appropriate when considering the 
maneuverability and flight capabilities 
of these aircraft. There are existing 
provisions, which are still applicable, to 
allow lower-than-standard takeoff 
minimums to air carriers when approved 
by the certificate-holding district office. 
Adopting this proposal would reduce 
helicopter operational delays with no 
adverse effect on safety and increase 
service to the traveling public. 

Rof: Proposal 494; Committee III. 

§ 91.171 [Amended] 

24. By amending 5 91.171 by inserting 
the words "or helicopter" after the word 
“airplane" each time it appears in 
paragraphs (a), (b)(1). (b)(2)(tv). and (d). 

Explanation: This proposal would 
require that helicopters be subject to the 
altimeter system tests and inspections 
required in § 91.171. The proposal 
originally called for amending § 91.170; 
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however, that section was redesignated 
as $ 91.171 and revised in Operations 
Review Program Amendment No. 12 (47 
FR 41076; September 16,1962). 

Helicopter systems and equipment are 
as critical for IFR flight as are the 
systems and equipment in airplanes. 
Therefore, similar standards should 
apply for testing and inspecting those 
systems. It was the consensus at the 
rotorcraft conference that the proposed 
change be adopted. The cost as detailed 
in the regulatory evaluation, is 
considered to be negligible. 

Ref: Proposal 497; Committee III. 

PART 133—ROTORCRAFT EXTERNAL- 
LOAD OPERATIONS 

25. By revising $ 133.1(b) and adding 
(c) and (d) to read as follows: 

S 133.1 Applicability. 

• • • • • 

(b) Operating and certification rules 
governing the conduct of rotorcraft 
external-load operations in the United 
States by any person. 

(c) The certification rules of this part 
do not apply to¬ 
ll) Rotorcraft manufacturers when 

developing external-load attaching 
means; 

(2) Rotorcraft manufacturers 
demonstrating compliance of equipment 
utilized under this Part or appropriate 
portions of Part 27 or Part 29 of this 
Chapter. 

(3) Operations conducted by a person 
demonstrating compliance for the 
issuance of a certificate or authorization 
under this part; 

(4) Training flights conducted in 
preparation for the demonstration of 
compliance with this part; 

(5) Operations conducted as an air 
carrier; or 

(6) A Federal. State or local 
government conducting operations with 
public aircraft 

(d) For the purpose of this Part a 
person other than a crewmember or a 
person who is essential and directly 
connected with the external-load 
operation may be carried only in 
approved Class D rotorcraft-load 
combinations. 

Explanation: This proposal would 
delete the "nonpassenger-carrying" 
provision from { 133.1(b), exdude 
certain operations from the certification 
requirements of Part 133. and establish a 
new class of rotorcraft external-load 
operations. 

These changes would establish a 
Class D rotorcraft-load combination and 
allow persons lifted as a Class D load to 
be carried as passengers during those 
operations. The current rule prohibits 


persons from being carried, except those 
who perform an essential function in 
connection with the external-load 
operation. Hoisting of persons into and 
out of helicopters has become a common 
practice in other nations of the world, 
and many present-day helicopters have 
the performance capabilities that 
provide an adequate level of safety for 
these operations. 

A spedal committee was formed at 
the rotorcraft conference to discuss the 
proposed changes to Part 133 and the 
committee made the following 
recommendations: 

1. Class D loads should be authorized 
for hoisting persons into and out of 
rotorcraft 

2. No passengers would be carried, 
except as pari of a Class D load 
combination. 

3. Multiengine Category A rotorcraft 
should be used for Class D load 
operations. 

4. The rotocreft should have no lateral 
movement relative to the pickup point 

5. The hoisting device should be 
approved and made "man safe," but 
jcttisonable. (Communication capability 
between crewmembers was assumed.) 

6. The rotorcraft would be certificated 
under Part 27, Part 29. or their 
predecessor parts. 

7. An initial and recurrent training 

a am should be required for Class D 
operations. 

Deleting the "nonpassenger-carrying" 
provision is in keeping with related 
proposals which would allow persons 
(other than crewmembers or persons 
who are essential and directly 
connected with the external-load 
operation) to be carried is approved 
Class D rotorcraft-load combinations. 

The "operations conducted at an air 
carrier" provision excepts air carriers 
from the requirement to hold a 
Rotorcraft External-Load Operator 
Certificate. The intent is to allow these 
operators to conduct more than one kind 
of operation under their air carrier 
certificates, in accordance with 
approved operations specifications. 

The current rule requires persons who 
conduct civil rotorcraft external-load 
operations to obtain a certificate. 

Several rotorcraft manufacturers have 
requested relief from this requirement 
when conducting external-load 
operations for developing external-load 
attaching equipment and demonstrating 
certification compliance of that 
equipment This proposed change would 
provide regulatory and economic relief 
to rotorcraft manufacturers by 
eliminating the manpower and resources 
required to obtain and keep current a 
Rotorcraft External-Load Operator 
Certificate. However, this relief would 


not allow manufacturers to operate with 
an external-load combination for the 
purpose of sales demonstrations or 
customer acceptance flights. A current 
Rotorcraft External-load Operator 
Certificate would be required by the 
manufacturer for these operations. 

Relief has also been incorporated into 
the proposed rule by excluding the 
requirement for certifiction as a preface 
to demonstrating compliance with Pari 
133 for the issuance of a certificate or 
authorization. The exclusions also 
include the training necessary to 
accomplish this demonstration. 

Ref: Proposals 4. 506, 507, 526, 527, 

532, and 534; Committee Ill. 

2a By revising § 133.11(b) to read as 
follows: 

( 133.11 Certificate required. 

• • • • • 

(b) No person holding a Rotorcraft 
External-Load Operator Certificate muy 
conduct rotorcraft external-load 
operations subfect to this part under a 
business name that is not on that 
certificate. 

Explanation: This proposal would 
remove current § 133.11(b) and recodify 
existing 1133.21(a) to a more 
appropriate subparL 

As currently written. ( 133.11(b) 
allows a person who did not hold a 
Rotorcraft External-Load Operator 
Certificate to conduct certain externa!- 
load operations until December 9,1977. 
Since this date has expired. $ 133.11(b) 
is not longer applicable and should be 
deleted from the current rule. 

Paragraph (b), as proposed, is 
recodified from current 1133.21(a) 
without change since its location is more 
appropriate in Subpart B. 

Ref: Proposal 508; Committee HI. 

1133.13 (Amended] 

27. By amending 1133.13 by niacins a 
period after the word "renewed" and by 
removing the phrase ", except that a 
certificate issued before June 25.1977 
expires on August 10,1979." 

Explanation: This proposal would 
remove obsolete dates. Since certificate* 
issued before June 25,1977. have 
expired, this editorial change imposes 
no burden on any operator. 

28. By amending the title of 1133.21. 
by revising paragraph (b); and by adding 
new paragraph (c) to read as follows 

(133.21 Personnel. 

• • • • • 

(b) The applicant must designate one 
pilot, who may be the applicant, as chief 
pilot for rotorcraft external-load 
operations. The applicant also may 
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designate qualified pilots as assistant 
chief pilotB to perform the functions of 
the chief pilot when the chief pilot is not 
readily available. The chief pilot and 
assistant chief pilots must be acceptable 
to the Administrator and each must hold 
a current Commercial or Airline 
Transport Pilot Certificate, with a rating 
appropriate for the rotorcraft prescribed 
in § 133.19. 

(c) The holder of a Rotorcraft 
External-Load Operator Certificate shall 
report any change in designation of chief 
pilot or assistant chief pilots 
immediately to the FAA certificate- 
bolding office. The new chief pilot must 
be designated and must comply with 
§ 133.23 within 30 days or the operator 
may not conduct further operations 
under the Rotorcraft External-Load 
Operator Certificate unless otherwise 
authorized by the FAA certificate- 
holding office. 

Explanation: This proposal would 
provide for a rotorcraft external-load 
operator to designate qualified pilots as 
assistant chief pilots to perform the 
functions of the chief pilot in areas of 
operations where the chief pilot is not 
readily available. The assistant chief 
pilots would be authorized to conduct 
the knowledge and skill test 
requirements of $ 133.23 (b) and (c) and 
perform other chief pilot duties as 
appropriate to a specific area of 
operation. The proposal also recodifies 
current 5 133.31(c) as 5 133.21(c) and 
would be amended to allow operators 
an additional 15 days to designate new 
chief pilots. 

It is possible for an external-load 
operator simultaneously to conduct 
operations in remote or widely scattered 
areas. Since one of the chief pilot’s 
functions is to conduct the knowledge 
and skill test requirements for pilots to 
Ik? used by the operator, it is 
questionable if the chief pilot can carry 
out his or her duties and responsibilities 
at each base of operations without 
causing unnecessary delays. At the 
present time, the chief pilot, of 
necessity, has to be current in several 
different types of helicopters used by an 
operator to conduct the skill tests 
required for each class of rotorcraft-load 
authorized for an operator. A change to 
the current rule would reduce 
operational costs by allowing the use of 
assistant chief pilots, thereby obviating 
the need to transport the chief pilot to 
remote or widely scattered locations 
Proposed paragraph (c) recodifies 
current § 133.31(c) into Subpart B. which 
contains provision for designating chief 
Pilots Additionally, the requirement is 
amended to provide relief to operators 
b.v extending the 15-day requirement to 
*0 days for a rotorcraft external-load 


operator to designate a new chief pilot. 
The requirement in the current rule 
could cause a hardship in instances 
where a qualified chief pilot is not 
available for employment within the 15 
days time frame. This proposal would 
allow external-load operators an 
additional 15 days to designate a new 
chief pilot without having to discontinue 
operations, and would result in less of 
an economic burden for the operators. 

Ref. Proposals 511 and 519; Committee 
III. 

29. By amending 5 133.23 by adding a 
new paragraph (b)(5); by revising the 
introductory text of (c). by removing the 
introductory text of paragraph (c)(6); by 
removing M ; and” in paragraph (c)(6)(l) 
and inserting a period in its place; by 
redesignating amended paragraph 
(c)(6)(i) and (c)(6)(ii) as (c)(6) and (c)(7). 
respectively to read as follows: 

§ 133.23 Knowledge and skill. 


(5) Appropriate rotorcraft-load 
combination flight manual. 

(c) The test of skill requires 
appropriate maneuvers for each class 
requested. The appropriate maneuvers 
for each load class must be 
demonstrated in the rotorcraft 
prescribed in § 133.19 of this part. 

• « • • • 

Explanation: This proposal would add 
the rotorcraft-load combination flight 
manual to the test or knowledge 
requirements in § 133.23(b) and delete 
the requirement in § 133.23(c) that the 
skill test be demonstrated at the 
rotorcraft’s maximum certificated 
weight. Paragraph (c) would be 
reworked for clarity. 

The rotorcraft-load combination flight 
manual is an FAA-approved document 
prepared by an external-load operator 
and contains information that is 
essential to safety while conducting 
external-load operations. Accordingly, it 
should be included in the knowledge 
test requirements. 

Current $ 133.23(c) requires the pilot’s 
skill test to be demonstrated at the 
maximum certificated weight for 
external loads. Aircraft performance 
decreases proportionally as altitude 
and/or temperature increases. These 
factors have a limiting effect on the total 
weight a rotorcraft can lift, and it would 
not be possible under various 
atmospheric conditions or altitudes for 
the skill te9t to be demonstrated as 
maximum certificated weight. One 
commenter at the rotorcraft conference 
was opposed to a less-than-maximum 
certificated weight for the skill 
demonstrated, but several commenters 


supported the proposed change. The 
FAA agrees that the skill test can be 
demonstrated adequately at a less-than- 
maximum certificated weight. This 
change would relieve a regulatory 
burden in that entemal-load operators 
would not have to transport personnel, 
equipment, and rotorcraft to locations 
where the rotorcraft would be capable 
of performing at maximum certificated 
weight and is consistent with similar 
rules involving the demonstration of 
pilot skills. This could result in a 
substantial cost savings for external- 
load operators. 

Ref. Proposals 512 and 513; Committee 

111 

30. By amending § 133.25 by 
designating the current undesignated 
text as paragraph (a); by removing from 
paragraph (a) the phrase ”a rotorcraft 
or” after the words ‘‘amendment of the 
applicant’s certificate, to add or delete”; 
by amending paragraph (a) by removing 
the phrase ”§§133.19.133.21. and 
133.23,” and inserting the phrase 
”§§133.19,133.49,” in its place; and by 
adding a new paragraph (b) to read as 
follows: 

§ 133.25 Amendment of certificate. 

• • • « • 

(b) The holder of a rotorcraft external- 
load certificate may apply for an 
amendment to add or delete a rotorcraft 
authorization by submitting to the 
certificate-holding FAA district office a 
new list of rotorcraft, by registration 
number, with the classes of rotorcraft- 
load combinations for which 
authorization is requested. 

Explanation: This proposal would 
provide a simplified procedure for a 
certificated external-load operator to 
add rotorcraft to, or delete them from, 
its certificate. The current rule requires 
the same certificate amendment 
procedure as for original certification 
and changing rotorcraft-load 
combination classes. This proposed 
change would allow an operator to 
amend its certificate by simply 
submitting a new list of specified 
rotorci^aft with the classes of rotorcraft- 
load combinations for which 
authorization is requested to the 
certificate-holding FAA district office. 
This change will eliminate unnecessary 
paperwork and time delays, thereby 
resulting in cost savings for certificated 
external-load operators. 

Ref. Proposals 510. 514. 515. 516. 517, 
and 520; Committee III. 

31. By revising § 133.27(a) to read as 
follows; 
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$ 133.27 Availability, transfer, and 
surrender of certificate. 

(a) Each holder of a rotorcraft 
external-load operator certificate shall 
keep that certificate and a list of 
authorized rotorcraft at the home base 
of operations and shall make it 
available for inspection by the 
Administrator upon request. 

• • • • • 

Explanation: This proposal would add 
to current § 133.27 a requirement that a 
rotorcraft external-load operator 
maintain at its home base of operations 
a list of authorized rotorcraft. A related 
proposal to change } 133.25 would 
establish a new and simplified 
procedure for rotorcraft external-load 
operators who desire to add or delete 
rotorcraft from their operating 
certificates. This proposed change is 
necessary to ensure a current list of 
authorized rotorcraft is maintained and 
to provide consistent requirements in 
55 133-25 and 133^7. The two sections 
taken together would add no new 
requirements and are relieving in nature. 
See the explanation for the proposed 
change to 1133.25. 

Ref. Proposals 514, 515, and 516; 
Committee III. 

32. By revising § 133.31 to read as 
follows: 

5 133.31 Emergency operations. 

[a) In an emergency involving the 
safety of persons or property, the 
certificate holder may deviate from the 
rules of this part to the extent required 
to meet that emergency. 

(b) Each person who, under the 
authority of this section, deviates from a 
rule of this part shall notify the 
Administrator within 10 days after the 
deviation. Upon the request of the 
Administrator, that person shall provide 
the certificate-holding FAA office a 
complete report of the aircraft operation 
involved, Including a description of the 
deviation and reasons for it 

Explanation: This proposal would 
allow certificate holders to deviate horn 
Part 133 during emergencies. Current 
Part 133 does not provide for a deviation 
to meet emergencies relating to aircraft, 
equipment, weather minimum*, and 
safety of persons or property. This 
change would allow those deviations 
and would be consistent with similar 
authorizations in §5 01-3 and 135.19. 

Ref: Proposal 536: Committee III. 

33. By redesignating 133.33 as 133.39 
without change and by adding a new 

5 133.33 to read as follows: 

5133.33 Operating rules. 

(a) No person may conduct a 
rotorcraft external-load operation 


without, or contrary to, the Rotorcraft- 
Load Combination Flight Manual 
prescribed in 5 133.47. 

(b) No person may conduct a 
rotorcraft external-load operation 
unless— 

(1) The rotorcraft complies with 
5 133.19; and 

(2) The rotorcraft and rotorcraft-load 
combination are authorized under the 
Rotorcraft External-Load Operator 
Certificate. 

(c) Before a person may operate a 
rotorcraft with an external-load 
configuration that differs substantially 
from any that person has previously 
carried with that type of rotorcraft 
(whether or not the rotorcraft-load 
combination is of the same class), that 
person must conduct, in a manner that 
will not endanger persons or property on 
the surface, such of the following flight- 
operational checks as the Administrator 
determines are appropriate to the 
rotorcraft-load combination: 

(1) A determination that the weight of 
the rotorcraft-load combination and the 
location of its center of gravity are 
within approved limits, that the external 
load is securely fastened, and that the 
external load does not interfere with 
devices provided for its emergency 
release. 

(2) Make an inital liftoff and verify 
that controllability is satisfactory. 

(3) While hovering, verify that 
directional control is adequate. 

(4) Accelerate into forward flight to 
verify that no attitude (whether of the 
rotorcraft or of the external load) is 
encountered in which the rotorcraft is 
uncontrollable or which is otherwise 
hazardous. 

(5) In forward flight, check for 
hazardous oscillations of the external 
load, but if the external load is not 
visible to the pilot, other crewmembers 
or ground personnel may make this 
check and signal the pilot 

(6) Increase the forward airspeed and 
determine an operational airspeed at 
which no hazardous oscillation or 
hazardous aerodynamic turbulence is 
encountered. 

(d) Notwithstanding the provisions of 
Part 91 of this chapter, the holder of a 
Rotorcraft External-Load Operator 
Certificate may conduct (in rotorcraft 
type certificated under and meeting the 
requirements of Part 27 or Part 29 of this 
chapter, including the external-load 
attaching means) rotorcraft external- 
load operations over congested areas if 
those operations are conducted without 
hazard to persons or property on the 
surface and comply with the following: 

, (1) The operator must develop a plan 
for each complete operation, coordinate 
this plan with the FAA district office 


having jurisdiction over the area in 
which the operation will be conducted, 
and obtoin approval for the operation 
from that district office. The plan must 
include an agreement with the 
appropriate political subdivision that 
local officials will exclude unauthorized 
persons from the area in which the 
operation will be conducted, 
coordination with air traffic control, if 
necessary, and a detailed chart 
depicting the flight routes and altitudes. 

(2) Each flight must be conducted at 
an altitude, and on a route, that will 
allow a jettisonable external load to be 
released, and the rotorcraft landed, in 
an emergency without hazard to persons 
or property on the surface. 

(e) Notwithstanding the provisions of 
Part 91 of this chapter, and except as 
provided in 5 133.45(d), the holder of a 
Rotorcraft External-Load Certificate 
may conduct external-load operations, 
including approaches, departures, and 
load positioning maneuvers necessary 
for the operation, below 500 feet above 
the surface and closer than 500 feet to 
persons, vessels, vehicles, and 
structures, if the operations are 
conducted without creating a hazard :o 
persons or property on the surface. 

(f) No person may conduct rotorcraft 
external-load operations in IFR 
conditions unless specifically approved 
by the Administrator. However, under 
no circumstances may a person may be 
carried as part of the external-load in 
IFR conditions. 

Explanation: This proposal recodifies 
the provisions of current 5 133-33 as 
5 133.39 without charge. It also 
recodifies current 5 133.31(b), (c). (d) 
(except (d)(3) and (4)). (e), (0. and (g) 
without change into new 5 133.33. 
Proposed paragraph (f) would prohibit 
external-load operations in IFR 
conditions unless specifically approved 
by the Administrator and would prohibit 
carrying persons externally in IFR 
conditions. 

A review of current 5 133.31 indicates 
that some of its provisions are not 
appropriate in Subpart C, Operating 
Rules and Related Requirements. 
Therefore, this notice proposes to 
redesignate 5 133.31(a) and (c) as 
55 133.11(b) and 133.21(c), respectively, 
and incorporate the provisions of 
current 5 133.31(d)(3) and (4) into 
proposed 5 133.37. Existing 5 133.33 
would be redesignated as 5 133-39. 

This proposal would provide 
flexibility in conducting external-ion J 
operations in IFR conditions. Certain 
operations may be approved to operate 
en route IFR over remote routes while in 
a load-combination configuration. This 
vould eliminate the need for an 
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operator to delay trip in remote areas 
when IFR weather conditions prevail 

To ensure an appropriate level of 
safety, this proposal would prohibit 
external-load operations in IFR 
conditions when a person is being 
carried externally. This is considered 
necessary to ensure the safety of that 
person. 

34. By adding a new j 133.35 to read 
as follows: 

} 133.35 Carriage of persons. 

(a) No certificate holder may allow a 
person to be carried during rotorcraft 
ex if mal-load operations unless that 

person— 

(1) Is a flight crewmember. 

(2) Is a flight crewmember trainee; 

(3) Performs an essential function in 
connection with the external-load 

operation; or 

(4) Is necessary to accomplish the 
work activity directly associated with 
that operation. 

(b) No certificate holder may allow 
more than one person to be carried as a 
Class D load or allow that person to be 
carried more than 10 nautical miles. 

(c) The pilot in command shall ensure 
that all persons are briefed before 
takeoff on all pertinent procedures to be 
followed (including normal abnormal, 
and emergency procedures) and 
equipment to be used during the 
external-load operation. 

Explanation: This proposal provides 
for the carriage of persons during 
external-load operations and limits the 
number of persons that can be carried 
as an external load and the distance the 
person can be carried. It also provides 
for briefing persons carried during 
external-load operations. 

Current $ 133.45(a) (proposed 
§ 133.35(a)) was the subject of special 
concern by both operators and 
manufacturers during the conference 
because of economic hardships and 
sported inconsistencies in application 
by various FAA offices. Industry 
representatives raised valid arguments 
that favor limited carriage of persons 
during Class A external-load operations, 
but generally agreed that there is a 
rignificant increase in the danger level 
and that nonessential persons should 
not be carried. 

This proposal would continue to limit 
the carriage of persons during external- 
load operations to those persons 
essential to the operation or needed to 
accomplish work activity associated 
jvith that operation. To ensure the 
highest level of safety in air 
transportation, the FAA must continue 
,0 require passengers to be carried 
under the provisions of Part 121.127. or 


135, except when the passengers are 
carried under the limited provisions as a 
Class D external-load. 

Paragraph (b) would be included to 
prohibit operators from conducting long- 
range transportation of persons while in 
a Class D configuration. While 
considered to be limiting in distance, the 
FAA has determined this limitation is 
necessary to ensure the safety of the 
person being transported. 

The requirement that persons be 
briefed before takeoff is necessary to 
ensure the safety of all persons carried 
during the operation. 

Ref: Proposal 532; Committee III 

35. By adding a new J 133.37 to read 
as follows: 

9 133.37 Crewmember training, currency, 
end testing requirements. 

(a) No certificate holder may use. nor 
may any person serve, as a pilot in 
operations conducted under this Part 
unless that person— 

(1) Has successfully demonstrated to 
the Administrator knowledge and skill 
with respect to the rotorcraft-load 
combination in accordance with 

§ 133.23. In the case of a pilot other than 
the chief pilot or an assistant chief pilot 
who has been designated in accordance 
with S 133.21(b). this demonstration may 
be made to the chief pilot or assistant 
chief pilot; and 

(2) Has in his or her personal 
possession a letter of competency or an 
appropriate logbook entry indicating 
compliance with paragraph (a)(1) of this 
section. 

(b) No certificate holder may use. nor 
may any person serve, as a crewmember 
or other operations personnel in Class D 
operations conducted under this Part 
unless, within the proceeding 12 
calendar months, that person has 
successfully completed either an 
approved initial or recurrent training 
program. 

(c) Notwithstanding the provisions of 
paragraph (b) of this section, a person 
who has performed a rotorcraft 
external-load operation of the same 
class and type within the past 12 
calendar months need not undergo 
recurrent training or testing. 

Explanation: This proposal recodifies 
current 5 133.31(d) (3) and (4) and 
amends these provisions to allow 
designated assistant chief pilots to 
conduct the pilot’s knowledge and skill 
test. It also would require external-load 
operators to establish and maintain 
FAA-approved initial and recurrent 
training programs to ensure 
crewmember competency. 

Proposed paragraphs (a)(1) (ii) and 
(iii) are in keeping with the proposal to 
allow and external-load operator to 


designate qualified assistant chief pilots 
in areas of operation where the chief 
pilot would not be readily available. 

(See proposal S-28). 

The current rule does not provide for 
crewmember training, testing, or 
currency once a pilot has shown 
competency in each rotorcraft-load 
combination. With the authorization to 
carry passengers as loads under Class 
D, currency and competency for all 
persons associated with the operation 
ore essential for the safety of the 
passenger. The proposal would allow 
substituting currency in the class of 
operation for the recurrent testing and 
training requirements. 

36. By amending § 133.41 by revising 
the first sentence of paragraph (a) and 
the introductory text of (c) and by 
rev ising paragraph (c)(5) to ready as 
follows: 

5 133.41 Flight characteristics 
requirements. 

(a) The applicant must demonstrate to 
the Administrator, by performing the 
operational flight checks prescribed in 
paragraphs fb), (c), and (d) of this 
section, as applicable, that the 
rotorcraft-load combination has 
satisfactory flight characteristics, unless 
these operational flight checks have 
been demonstrated previously and the 
rotorcraft-load combination flight 
characteristics were satisfactory. * * * 

• • • • • 

(c) Class D&D rotorcraft-load 
combinations: The operational flight 
check must consist of at least the 
following maneuvers: 

• • • « • 

(5) Demonstrating appropriate lifting 
device operation. 

Explanation: This proposal would 
delete the requirement for a rotorcraft 
external-load operator to demonstrate 
the operations flight check prescribed in 
S 133.41(b), (c). and (d) if those checks 
have been demonstrated previously and 
the rotorcraft-load combination flight 
characteristics were satisfactory. This 
proposal also adds the operational flight 
check requirements for a new Class D 
rotocraft-load combination as required 
by S 133.41(c). 

Most helicopter manufacturers 
perform load combination operational 
flight tests with various external-load 
attaching devices during the rotorcraft 
certification process and include this 
information in the supplement section of 
the FAA-approved flight manual for that 
rotorcraft. This proposal relieves a 
regulatory burden by reducing the 
number of operational flight checks that 
a rotorcraft external-load applicant or a 
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certificated external-load operator is 
required to demonstrate to the 
Administrator. This could result in a 
significant cost savings to the operator. 

In addition, revised ( 133.41(c) 
establishes the flight maneuvers 
required for demonstrating satisfactory 
flight characteristics required in 
paragraph (a) for the new Class D 
rotorcraft-load combination. The current 
rule prohibits the external lifting of 
persons with a hovering helicopter. It 
was the consensus at the conference 
that a new Class D rotorcraft-load 
combination should be authorized to 
accomplish this function. For further 
definition of the Class D rotorcraft-load 
combination, see the explanation for the 
proposed changes to Part 1, Definitions, 
and 5 133.1. Applicability. 

Ref: Proposals 528 and 527: Committee 
HI. 

37. By amending § 133.45 by removing 
paragraph (a): by redesignating 
paragraphs (b). (c), (d), and (e) as 
paragraphs (a), (b), (c), and (d). 
respectively; and by adding a new 
paragraph (e) to read as follows: 

} 133.45 Operating limitations. 

• • • • • 

(e) The rotorcraft-load combination of 
Class D may be conducted only in 
accordance with the following: 

(1) The rotorcraft to be used must 
have been type certificated under 
transport Category A for the operating 
weight and provide hover capability 
with one engine inoperative at that 
operating weight and altitude. 

(2J The rotorcraft must be equipped to 
allow direct radio intercommunication 
among required crewmembers. 

(3) The personnel lifting device must 
be FAA approved. 

(4) The lifting device must have an 
emergency release requiring two distinct 
actions. 

Explanation: This proposal 
establishes airworthiness requirements 
for conducting Class D operations. 

The provisions of this proposal were 
recommended by the special committee 
formed during the conference. For 
further discussion, refer to the 
Explanation of proposed §133.1 

38. By revising 1 133.47(c)(2) to read as 
follows: 

$ 133.47 Rotorcraft-load combination 
flight manual. 

• • • • • 

(c) • * * 

(2) Precautionary advice regarding 
static electricity discharges for Class B. 
Class C. and Class D rotorcraft-load 
combinations; and 

• • • • • 


Explanation: This proposal would add 
Class C and the proposed new Class D 
rotocraft-load combinations to the 
current flight manual requirements 
regarding static electricity discharges. 

The current rule requires that 
precautionary advice regarding static 
electricity discharges for a Class B 
rotorcraft-load combination be listed in 
the information section of the Rotocraft- 
Load Combination Flight Manual. Since 
Class C and the proposed New Gass D 
load combinations also would 1 k» 
subject to static electricity buildup, it 
would be appropriate to include those 
classes in the information section of the 
manual. 

Ref: Proposals 4 and 534; Committee 
HI. 

39. By revising 5 133.51 to read as 
follows: 

5 133.51 Airworthiness certification, 

A Rotocraft External-Load Operator 
Certificate is a current and valid 
airworthiness certificate for each 
rotorcraft type certificated under Part 27 
or Part 29 of this chapter (or their 
predecessor parts) and listed by 
registration number on a list attached to 
the certificate, when the rotorcraft is 
being used in operations conducted 
under this part. 

Explanation: The proposal would 
provide for a change in § 133.51 by 
authorizing a list of rotorcraft by 
registration number to be attached to a 
rotorcraft external-load operator 
certificate, which would, in effect, make 
that certificate a current and valid 
airworthiness certificate for each 
rotorcraft being U9ed in operations 
under this part. The current rule requires 
that rotorcraft be listed by registration 
number on the rotorcraft external-load 
operator certificate for that certificate to 
be a current and valid airworthiness 
certificate for those rotorcraft. A related 
proposal to change S 133.25 would 
provide for an external-load operator to 
submit for approval a list of rotorcraft 
by registration number when adding or 
deleting rotorcraft from a certificate. 
Another related proposal to change 
§ 133.27 would require that the list be 
kept at the certificate holder's home 
base of operations. This proposed 
change is necessary for consistency with 
the proposed changes to 55 133.25 and 
133.27. See the explanation for the 
related proposals. 

Ref: Proposals 510. 514, 515. 516, and 
535; Committee III. 

PART 135—AIR TAXI OPERATORS 
AND COMMERCIAL OPERATORS 

40. By revising i 135.1(b)(4)(vi) to read 
as follows: 


§ 135.1 Applicability. 

• * » • • 

lb) * * • 

(4) * * • 

(vi) Power lino pipeline patrol, or 
similar types of patrol approved by the 
Administrator. 

• • • • • 

Explanation: This proposal would 
exclude patrol operations from the 
requirements of Part 135. The current 
rule excludes powerline and pipeline 
patrols but allows a genera) 
interpretation to Include other types of 
patrol. Similar types of patrols, such as 
patrols of rail lines, are similar to 
poweline or pipelinepetrols and can be 
conducted with equal safety under 
similar conditions. The proposed 
i 135.1(b)(4)(vi) retains adequate control 
by requiring operators to obtain FAA 
approval for similar types of patrols. 
This proposal does not change the intent 
of the rule, but is clarifying in nature and 
relaxes economic burdens on operations 
of this type. 

Ref: Proposals 538; Committee III. 

41. By revising 5 135.23(a) to read as 
follows: 

1135.23 Manual contents. 

• • • • • 

(a) The name of each management 
person required under 1135.37(a) who is 
authorized to act for the certificate 
holder, the person's assigned area of 
responsibility, the person's duties, 
responsibilities, and authority, and the 
name and title of each person 
authorized to exercise operational 
control under $ 135.77; 

• • • • • 

Explanation: Section 135.77 requires 
listing in the operator's manual the 
names and titles of persons authorized 
to exercise operational control Section 

135.23 currently does not reflect the 
same requirement This proposal would 
resolve the inconsistency and possible 
misunderstanding between Si 135.77 
and 135.23 and provide Part 135 
operators with a dearer statement of the 
regulatory requirement to list 
management personnel. 

Ref: Proposal 541; Committee 111. 

42. By revising i 135.39(b](2)(i) to read 
as follows: 

i 135.39 Management personnel 
qualifications 
• • • • • 

(b) • • • 

( 2 ) * * • 

(1) Hold a current commercial pilot 
certificate with an instrument rating. If 
an instrument rating is not required for 
the pilot in command under this Part, the 
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I chief pilot must hold a current, 

I commercial pilot certificate; and 

II * • • 

I l A plana lion: Under this proposal 
I r^ulatory relief would be provided by 
1 establishing the same certificate 
I requirements for the chief pilot as for 
I the certificate holder’s pilots In 
I command. Current management 

I personnel qualifications require the 

I chief pilot of a certificate holder who is 
I nut conducting operations for which the 
1 pitot in command is required to hold an 
I Airline Transport Pilot Certificate to 
I hold a commercial pilot certificate with 
I an instrument rating. This rule is 
I restrictive for rotorcraft operators 
I conducting VFR operations exclusively. 
I The proposed rule change would be 
consistent with the intent of this rule to 
ensure the operational background of 
management is consistent with the types 
o: operations being conducted. Although 
deviation authority from this 
requirement exists in § 135.39(d), this 
proposal would relieve the rotorcraft 
operator from a potentially time- 
consuming deviation process. 

Kef: Proposal 542; Committee III. 

43. By revising {135.117(c) and by 
j adding new paragraphs (d), (e). and (f) 
to read as follows: 

5135.117 Briefing of passengers before 

I flight 

• • • • • 

(c) The oral briefing required by 
paragraph (a) of this section shall be 
given by the pilot in command or a 

ertwmember. 

(d) Notwithstanding the provisions of 
paragraph (c) of this section, for aircraft 
certificated to carry 19 passengers or 
less, the oral briefing required by 
paragraph (a) of this section shall be 
given by the pilot in command, a 

cr* wmember, or other qualified person 
designated by the certificated holder 
and approved by the Administrator. 

(e) The oral briefing required by 
paragraph (a] shall be supplemented by 
printed cards which must be carried in 
ihe aircraft in locations convenient for 
the use of each passenger. The cards 

I must— 

(1) Be appropriate for the aircraft on 
which it is to be used; 

(2) Contain a diagram of. and method 
of operating, the emergency exists; and 

(3) Contain other instructions 
necessary for the use of emergency 
equipment on board the aircraft. 

(0 The briefing required by paragraph 
U) may be delivered by means of an 
approved recording playback device 
that is audible to each passenger under 
normal noise levels. 


Explanation: The proposal would 
allow passenger briefings for certain 
aircraft operations to be conducted by 
qualified persons other than the pilot in 
command or crewmembers. It also 
would allow the use of an approved 
recording playback device for the 
passenger briefing before flight 
provided the device used is audible and 
understandable in the aircraft cabin or 
facility where the briefing is conducted. 

The intent of this section is to ensure 
that the passengers are briefed before 
flight This can be accomplished through 
the use of an approved recording device. 
For aircraft certificated to carry 19 
passengers or less, the briefing can be 
conducted by an approved, qualified 
person other than a crewmember. This 
would reduce the pilot-in-command 
workload, particularly in helicopter 
operations where short stage lengths are 
frequently encountered. The proposal 
would not relieve the pilot in command 
of his or her responsibility under 
§ 135.117(a) to ensure that all passengers 
are briefed. 

Ref: Proposal 550; Committee III. 

44. By amending § 135.159 by revising 
paragraph (a) and by adding new 
paragraphs (g) and (h) to read as 
follows: 

$ 135.159 Equipment requirements: 
Carrying passengers under VFR st night or 
under, VFR over-the-top conditions. 

• • 61 * 

(a) A gyroscopic rate-of-tum indicator 
combined with a slip-skid indicator 
except that helicopters having a 
maximum certification takeoff weight of 
6.000 pounds or less require only a slip- 
skid indicator; 

Cg) Notwithstanding the provisions of 
aragraph (b) of this section, helicopters 
aving a maximum certificated takeoff 
weight of 6.000 pounds or less may be 
operated until (1 year after the effective 
date) under visual flight rules at night 
without a bank-and-pitch indicator, 
subject to the route of flight being 
approved by the certificate-holding 
district office. 

(h) Notwithstanding the provisions of 
paragraphs (a) and (c) of this section, 
helicopters having a maximum 
certificated takeoff weight of 6,000 
pounds or less may be operated until (1 
year after the effective date) under 
visual flight rules at night without a slip- 
skid or direction indicator. 

Explanation: This proposal would 
delete the requirement for helicopters to 
have a turn indicator and allow a 1-year 
period from the effective date of this 
proposed rule to acquire and install 
attitude, heading, and slip-skid 
instruments. VFR night and over-the-top 
helicopter operations can be conducted 


safely with attitude, heading, and slip- 
skid indicators. These instruments have 
been required in airplanes since 1964 
and they provide the pilot instantaneous 
cockpit information on aircrasft control. 
To provide an acceptable level of safety 
in passenger-carrying operations, a 
helicopter must be controllable during 
loss of visual ground reference. 

Helicopter air taxi operators are 
presently authorized by exemption (No. 
2695B; August 29. I960) to conduct VFR 
night operations without the instruments 
required by § § 135.159 (a) and (c). This 
temporary exemption was granted to 
avoid undue economic burden while 
standards are presented and examined 
in the rotorcraft review. 

On conference proposal recommends 
that the gyroscopic flight instruments 
required by ( 135.159 not apply to 
helicopters for night VFR operations. 
There are many areas of operations, 
such as over water or sparsely 
populated terrain, where there is a lack 
of visual reference for aircraft control. 
The gyroscopic flight instruments 
required by i 135.159 provide the pilot 
with positive and immediate flight 
attitude and heading information, 
thereby ensuring a higher level of safety 
for operations conducted under this 
part. Moreover, no juatification is 
presented by the proponent to show that 
operations conducted at night in 
helicopters require less instrumentation 
than airplanes to acquire the level of 
safety expected of air carriers. 

Ref: Proposal 552; Committee III. 

45. By amending } 135.167 by 
redesignating paragraph (b) os (c); by 
revising paragraphs (a)(1) and (2) and 
adding a new paragraph (b) to read as 
follows: 

S 135.167 Emergency equipment: 
Extended overwater operations. 

• • • • • 

(a) **’ 

(1) An approved life preserver 
equipped with an approved survivor 
locator light for each occupant of the 
aircraft. The life preserver must be 
easily accessible to each seated 
occupant. 

(2) Enough approved life rafts of a 
rated capacity and buoyancy to 
accomodate the occupants of the 
aircraft 

(b) Each life raft required by 
paragraph (a) of this section must be 
equipped with or contain at least the 
following: 

(1) One approved survivor locator 
light. 

(2) One approved pyrotechnic 
signaling device. 

(3) Either— 
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(i) One approved survival kit, 
appropriately equipped for the route to 
be flown: or 

(ii) One canopy (for sail sunshade, or 
rain catcher); 

(iii) One radar reflector; 
ffv) One life raft repair kit; 

(v) One bailing bucket; 

(vi) One signaling mirror. 

(vii) One police whistle; 

(viii) One raft knife; 

(ix) One CO* bottle for emergency 
inflation; 

(x) One inflation pump; 

(xi) Two oars: 

(xii) One 75-foot retaining line; 

(xiii) One magnetic compass; 

(xiv) One dye marker: 

(xv) One flashlight having at least two 
size “D“ cells or equivalent; 

(xvi) A 2-<lay supply of emergency 
food rations supplying at least 1,000 
calories per day for each person; 

(xvii) For each two persons the raft is 
rated to carry, two pints of water or one 
sea water desalting kit 
(xviii) One fishing kit; and 
(xix) One book on survival 
appropriate for the area in which the 
aircraft is operated. 

• • • • • 

Explanation. Section 135.167 currently 
requires operators conducting extended 
overwater operations to carry an 
approved life preserver with an 
approved survivor locator light or an 
approved flotation means for each 
occupant of the aircraft. It also requires 
operators to carry enough life rafts to 
carry all occupants of the aircraft and 
specifies survival and rescue equipment 
that must accompany each life raft. 

This proposal would eliminate the 
provision that allows carriers to provide 
flotation devices other than life 
preservers with an approved survivor 
locator light during extended overwater 
operations. The proposal also would 
require life rafts be of an approved type 
and that each be equipped with a 
survivor locator light, a pyrotechnic 
signaling device, and either a survival 
kit appropriately equipped for the route 
to be flown or specifically identified 
survival equipment. This aligns the Part 
135 requirements with those of part 121. 

A National Transportation Safety 
Board recommendation cited a night 
ditching of an air carrier aircraft with 8 
crewmembers and 68 passengers 
abroad. The only light available outside 
the aircraft was a flashlight carried by 
the captain. Passengers had difficulty 
locating the rafts and one another in the 
water. Had the raft been lit and there 
been a light installed on each life jacket, 
more passengers and crewmembers may 
have survived. 


Response time and number of 
rescuers, availability of artificial light, 
and varied climatic conditions 
associated with water rescue attempts 
affect the efforts of rescuers. Often the 
length of survivor exposure to the 
environment is a critical element in the 
relative success of these rescue 
operations. Locator lights on preservers 
and rafts will likely reduce the amount 
of time associated with finding and 
retrieving survivors from water and 
increase their chances of surv ival with a 
minimal economic impact on air 
carriers. 

The proposed rule change also would 
allow operators, who are most familiar 
with their areas of operation, to develop 
survival kits that will enhance their 
usefulness in a particular environment. 
Present regulatory requirements for 
survival kits prescribe equipment that 
may not serve a useful purpose in some 
geographical locations. 

This proposal would provide greater 
flexibility in developing survival kits 
required under i 135.167 and provide a 
higher level of safety to the flying public. 
Adequacy of the survival kit is ensured 
by FAA inspection of the contents for 
appropriateness in a particular 
operation. Adopting this proposal will 
align the Part 135 requirements with 
those of Part 121 and relieve operators 
of the economic burdens of requiring 
survival equipment not appropriate to 
their area of operation. 

Ref: Proposal 555; Committee IIL 

46. By amending $ 135.173 by 
redesignating paragraphs (b), (c). (d), 
and (e) as (c), (d). (e), and (f), 
respectively; by amending redesignated 
paragraph (c) by inserting the phrase “or 
(b)** after the words “required by 
paragraph (d)*'; by revising paragraph 
(a), and adding a new paragraph (b) to 
read as follows: 

5 135.173 Airborne thunderstorm 
detection equipment requirements. 

(a) No person may operate an aircraft 
that has a passenger seating 
configuration, excluding any pilot seat, 
of 10 seats or more in passenger- 
carrying operations, except a helicopter 
operating under day VFR conditions, 
unless the aircraft is equipped with 
either approved thunderstorm detection 
equipment or approved airborne 
weather radar equipment. 

(b) After (1 year after the effective 
date), no person may operate a 
helicopter that has a passenger seating 
configuration, excluding any pilot seat, 
of 10 seats or more in passenger- 
canying operations, under night VFR 
when current weather reports indicate 
that thunderstorms or other potentially 
hazardous weather conditions that can 


be detected with airborne thunderstorm 
detection equipment may reasonably be 
expected along the route to be flown, 
unless the helicopter is equipped with 
either approved thunderstorm detection 
equipment or approved airborne 
weather radar equipment. 

• • • • • 

Explanation: Current i 135.173 
requires all small multiengine aircraft 
having a passenger seating configuration 
of 10 or more that are used in passenger 
carrying operations to have approved 
thunderstorm detection equipment 
installed in the aircraft. 

The words “small multiengine“ would 
be removed to ensure all aircraft with a 
passenger seating configuration of 10 
seats or more that are not required to 
meet the provisions of S 135.175 have 
thunderstorm detection equipment 
installed. Current regulatory 
requirements do not allow single-engine 
airplanes with 10 passenger seats or 
more to conduct operations under Part 
135. 

The proposal also would allow 
helicopter operators to perform short 
range. VFR operations at an appropriate 
level of safety without the additional! 
expense of installing thunderstorm 
detection devices. 

Under the proposed { 135.173(a), the 
requirement for thunderstorm detection 
equipment would not apply to 
helicopters in VFR conditions during the 
day. The requirement for thunderstorm 
detection equipment for helicopters m 
VFR conditions at night also would be 
deleted, except when current weather 
reports indicate that thunderstorms or 
other potentially hazardous weather 
conditions that can be detected with an 
airborne weather detection device may 
reasonably be expected along the route 
to be flown. Under night VFR 
conditions, the certificate bolder has the 
option to delay the flight until the 
weather improves or use helicopters 
equipped with either approved 
thunderstorm detection or approved 
airborne weather radar equipment. 

Helicopters are highly maneuverable 
and have the capability to adjust 
altitude and direction rapidly. If 
thunderstorms or adverse weather is 
encountered, the helicopter can change 
its altitude, airspeed, and direction 
rapidly to circumnavigate or avoid tf 
thunderstorm. Although the helicopter 
also has the ability to land in small 
areas and can use this ability to avoid 
hazardous weather conditions, this 
advantage is not significant during VFR 
night operations when a landing option 
may not be available, such as when over 
water, forests, mountainous or 
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congested areas, or when visibility is 

restricted. 

Ref: Proposal 557; Committee III. 

47. By amending { 155.181 by 
redesignating paragraphs (b) and (c) as 
(c) and (d). respectively; and by adding 
a new paragraph (b) to read as follows: 

$ 135.181 Performance requirements: 
Aircraft operated over-the-top or In IFR 

condition*. 

• • • • 

(b) Notwithstanding the restrictions in 
paragraph (a)(2) of this section, 
nrulhengine helicopters carrying 
passengers off shore may conduct such 
operations in overthe-top or in IFR 
conditions at a weight that will allow 
the helicopter to climb at least 50 feet 
per minute with the critical engine 
inoperative when operating at the MEA 
of the route to be flown or 1.500 feet 
MSL whichever is higher. 

• • • • • 

Explanation: The proposed rule will 
allow a decrease in the performance 
requirements for multiengine helicopters 
operating in connection with energy 
exploration and development in the 
offshore environment in over-the-top or 
IFR conditions. 

The current rule requires all 
multi engine aircraft to be operated at a 
weight which allows for at least a 50- 
foot pc r-minute climb with the critical 
engine inoperative at 5,000 feet MSL or 
the MEA, whichever is higher. Under 
this proposed rule, multiengine 
helicopters must still meet the climb 
performance of 50 feet per minute with 
the critical engine inoperative; however, 
the altitude for computation is adjusted 
to 1,500 feet MSL of the MEA of the 
route to be flown, whichever is higher. 

The current requirement for 
computing performance objective using 
5.000 feet MSL in an environment where 
typically MEA's of 1,500 feet exist 
imposes an economic penalty on 
operators by requiring an adjustment of 
payload to meet the higher performance 
objective. The FAA believes that it is in 
the public interest to allow the proposed 
relaxation of performance requirements 
considering the overwater en route 
Btructures with low minimum en route 
altitudes. 

The present rule was established to 
provide for a minimum performance in 
multiengine IFR aircraft Provisions 
were added to require stricter 

erfornunaoe if the MEA’s involved were 

igher than 5,000 feet. This rule 
penalizes the helicopter used 
exclusively in offshore operations. It is 
obvious that a helicopter with the 
critical engine inoperative that has a 
climb capability of 50 feet per minute at 


1.500 feet MSL will avoid obstacles over 
water. This Is generally true for all 
coastal areas where the helicopter 
begins or terminates its offshore flights. 

If the MEA in the coastal area is over 

1.500 feet, the performance requirements 
of the helicopter are raised to the 
appropriate MEA. 

This proposal further recognizes the 
unique environment where helicopters 
are conducting operations in conjunction 
with offshore exploration/development 
of energy supplies and makes 
appropriate allowances in multiengine 
performance requirements with the 
critical engine inoperative. IFR 
operations offshore in support of oil and 
gns drilling and production activities are 
expanding with the accelerated 
petroleum exploration program. In 
addition to being in the public interest, 
this proposal will provide economic 
relief to operators by allowing better 
utilization of the existing fleet without 
compromising safety. 

48. By revising $ 135.223(a)(3) to read 
as follows: 

§135.223 IFR: Alternate airport 
requirement*. 

(a) * * • 

(3) Fly after that for 45 minutes at 
normal cruising speed or, for helicopters, 
to fly after that for 30 minutes at normal 
cruising speed. 

Explanation: This proposal would 
reduce the IFR fuel requirements for 
helicopters from 45 minutes to 30 
minutes. 

This proposal highlights the 
differences between helicopters and 
airplanes in the IFR environment. While 
on the surface it would appear that IFR 
fuel reserves should be the same for 
airplanes and helicopters, the 
differences in aircraft become apparent 
in the capabilities and limitations of the 
two categories. 

The helicopter has the unique ability 
to reduce airspeed on approach to as 
low os 40 knots and is provided reduced 
visibility minimums in Part 97. The 
minimums in Part 97 for helicopters are, 
in some cases, the same as Category II 
minimums for airplanes. Criteria to 
determine If an alternate airport is 
required are contained in the proposed 
change to f 91.23. 

The helicopter being dispatched must 
carry a larger percentage of its fuel 
capacity as reserve than the normal 
airplane. Because the helicopter, with Its 
reduced minimums. has a better 
probability of completing the flight to 
the planned destination, it should be 
given this recognition by allowing for a 
reduced fuel reserve. Often helicopters 
are denied the ability to initiate flights 


simply because too much fuel is required 
to be carried for reserve. 

The FAA has gained sufficient 
experience in SFAR 29 operations to 
conclude that reducing the required fuel 
reserve to 30 minutes for helicopters will 
not compromise safety. 

This proposal would allow operators 
greater flexibility and utilization of their 
helicopters in the IFR environment. 

Ref: Proposal 502; Committee III. 

49. By amending § 135.227 by 
redesignating paragraphs (c) and (d) as 
(d) and (e). respectively; by amending 
newly designated paragraph (e) by 
inserting the phrase "the restrictions in 
paragraphs (b), (c). and (d)” in place of 
"the restrictions in paragraphs (b) and 

(c)"; and by adding a new paragraph (c) 
to read as follows: 

§ 135.227 Icing conditions: Operating 
Limitations. 

• • • « • 

(c) No pilot may.fly a helicopter under 
IFR into known or forecast icing 
conditions or under VFR into known 
icing conditions unless it has been type 
certificated and appropriately equipped 
for operations in icing conditions. 

• • • • • 

Explanation: There are no provisions 
currently in { 135.227 to allow 
helicopters to fly in icing conditions. 
Testing and developing ice protection 
equipment is currently being conducted 
by helicopter manufacturers. Although 
no helicopters are now certificated for 
operations in icing conditions, 

Rotorcraft Review Program Amendment 
No. 1 provides the mechanism for this 
certification. Therefore, it is appropriate 
to amend the operating rule to allow the 
use of these helicopters when they are 
available. 

Ref: Proposal 564; Committee 111. 

50. By amending § 135.429 by 
redesignating paragraph (d) as (e) *nd 
by adding a new paragraph (d) to read 
as follows: 

§ 135.429 Required Inspection personnel 
• • • • • 

(d) In the case of rotorcraft that 
operate in remote areas or sites, the 
Administrator may approve procedures 
for the performance of required 
inspection items by * pilot when no 
other qualified person is available, 
provided— 

(1) The pilot Is employed by the 
certificate holder 

(2) It can be shown to the satisfaction 
of the Administrator that each pilot 
authorized to perform required 
inspections is properly trained and 
qualified; 
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(3) The required inspection is a result 
of a mechanical interruption and is not a 
part of a certificate holder's continuous 
airworthiness maintenance program: 

(4) Each item is inspected after each 
flight until the item has been inspected 
by an appropriately certificated 
mechanic other than the one who 
originally performed the item of work; 
and 

(5) Each item of work that is a 
required inspection item that is part of 
the flight control system shall be flight 
tested and reinspected before the 
aircraft is approved for return to service. 

« i • • • 

Explanation: This proposal allows 
rotorcraft operators to have Inspection 
items required by 1 135.427(b)(2) 
inspected by properly trained and 
qualified pilots in remote areas or sites. 

Current $ 135.429 sets forth the 
requirements for inspection personnel 
and prohibits a person from performing 
a required inspection if that person 
performed the work that is required to 
be inspected. 

Discussions during the conference 
indicate that circumstances may exist 
that relate to rotorcraft operations at 
remote offshore sites and continued 
operation for significant periods of time 
in remote areas where housing is not 
available. The location or size of the site 
does not mnke it readily accessible by 
ground, sea, or air transportation. This 
proposal is not intended to delete the 
need for a certificate holder to identify 
and accomplish required Inspection 
items. It is intended to allow a 
certificate holder the opportunity to 
provide a system that will accomplish 
the same level of safety as required by 
{ 135.429(c) when an unscheduled 
malfunction occurs and inspection is 
accomplished under the direct control of 
the certificate holder's inspection unit. 

It was recommended at the 
conference that $ 135.411(a)(2) be 
deleted for all rotorcraft, which also 
would delete the requirements of 
ii 135.427(b)(2) and 135.429(c) for all 
rotorcraft. regardless of passenger 
carrying capability or the area of 
operation. Designating required 
inspection items and ensuring their 
proper performance are necessary for 
the safe operation of an aircraft The 
proponent did not present sufficient 
justification to delete these 
requirements. For an explanation of the 
disposition of these comments, refer to 
the discussion of proposed 
{ 135.411(a)(2) in Appendix I— 
Miscellaneous Proposals Removed From 
Further Consideration from the 
Rotorcraft Regulatory Review Program. 

Ref: Proposal 568: Committee 111. 


Appendix A—Miscellaneous Proposals 
Removed From Further Consideration 
From the Rotorcraft Regulator)- Review 
Program 

Based on the FAA’s review of the 
discussions at the Rotorcraft Regulatory 
Review Conference, the Rotorcraft 
Review Meeting, and the information 
submitted by interested persons, the 
following proposals considered at the 
conference are removed from further 
consideration for the reasons listed 
below: 
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Proposals 95 and 255. These proposals 
would have amended H 27.801 and 
29.801 to require underwater locating 
devices on rotocraft used in extended 
overwater operations. Although Parts 27 
and 29 contain certification rules, these 
proposals would be more appropriately 
located in operating rules and therefore 
are addressed in this notice. 

Part 135 currently an emergency 
locator transmitter to be attached to 
each required liferaft when aircraft are 
used in extended overwater operations. 
While this proposal may aid in locating 
submerged aircraft wreckage, the 
current rules provide an acceptable 
level of safety and the proponent has 
not sufficiently justified its position. 

Proposals 421 and 422 These 
proposals would have amended l 43.3 to 
authorize repair stations under Part 145 
and air carriers and commercial 
operators under Parts 121,127, and 135 
to perform rebuilding operations. The 
proponent states that since there is no 
definition of the term “rebuilding" in the 
regulations, it is unclear when a major 
repair becomes a rebuilding operation. 

Repair stations are presently 
authorized to perform major repairs as 
now defind in Part 1 and Appendix A of 
Part 43. It is recognized by the FAA that 
repair stations and air carriers perform 
major and complex repairs to aircraft 
The present regulations allow thesp 
persons to restore these aircraft to an 
airworthy condition using procedure 
recommended by the manufacturers 
and, in the case of major repairs, 
procedures are approved by the FAA 
The present regulations only allow the 
manufacturer of a product to rebuild 
that product In light of the proposed 
changes referred to above, there is 
insufficient justification to warrant 
revising $ 43.3 as proposed. 

In response to the proponent s 
concerns regarding the definition of 
“rebuilt," this was addressed in 
Operations Review Program 
Amendment No. 12 (47 FR 41076: 
September 16.1982), which defines 
“rebuilt* 4 in S 43.2. 

Proposals 423 and 425. These 
proposals would have amended ${ 43.3 
and 43.7 to allow Part 135 operators to 
perform maintenance, preventive 
maintenance, and alterations as listed in 
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Part 43, Appendix A, and to approve 
aircraft, airframes, aircraft engines, 
propellers, or appliances for return to 
service. The intent of these proposals 
was accomplished in Operations Review 
Program Amendment No. 12 and no 
further action is necessary. 

Proposal 426. This proposal would 
exempt Part 135 operators with aricraft 
type certificated for 10 or more 
passenger seats from the general 
maintenance recordkeeping 
requirements of § 43.9(a). Operations 
Review Program Amendment No. 12 
also accomplished this intent and no 
further action is necessary. 

Proposals 427 and 428 . These 
proposals would have amended § 43.15 
by deleting specific sections requiring 
inspection during 100-hour, annual, or 
progressive inspections and requiring 
the rotocraft to be inspected in 
accordance with the type certificate 
holder’s instructions. This requirement 
also was included in Operations Review 
Program Amendment No. 12. 

Proposal431. This proposal would 
have amended Part 43. Appendix A. to 
inlcude under powerplant major repairs 
‘ disassembly of a turbine engine and 
associated gear reduction systems.” 

Since this FAA proposal was made, 
the FAA issued a notice of proposed 
Advisory Circular (AC). Aircraft Major 
Repairs, in an attempt to define those 
repairs. Substantial public controversy 
resulted from that notice and 
subsequent meetings with industry. 
Comments suggest that a better 
approach is necessary regarding major 
repairs Consequently, the notice was 
withdrawn to allow the FAA time to 
develop a better approach to resolving 
this problem. In light of these efforts, the 
proposal is dropped from consideration 
under the Rotocraft Review Program. 

Proposal 434. This proposal would 
have deleted all references to the 
gyroplane class rating from the Airline 
Transport Pilot (ATP) certification 
requirements in Subpart F of Part 61. 
Several related proposals provided for 
this change by proposing to delete the 
gyroplane class rating from the 
individual sections of Subpart F that 
have requirements for ATP gyroplane 
certification. These proposals satisfy the 
intent of proposal 434. thereby making it 
unnecessary. 

Proposals 437. 469. and 470. This 
group of proposals would have amended 
» 013(d). 61.193(b)(3), and 61.195(d) 
and adding a new flight instructor 
provision to each of these sections that 
would authorize the holder of a flight 
instructor certificate in powered aircraft 
*° endorse a student pilot's logbook for 
eross country flights in either airplanes 
nr helicopters. The current rule requires 


a flight instructor to be appropriately 
rated in the category of aircraft to 
enforse a student pilot’s logbook for 
cross-country flights. Several 
coinmenters at the conference, including 
the FAA. oppose these proposals due to 
significant difference in performance 
and flight characteristics between 
airplanes and helicopters. Factors such 
as slower airspeeds, lower flight 
altitudes, relatively short flights due to 
limited fuel capacity, and the effect of 
winds on fuel consumption were 
discussed. The flight instructor 
authorized to make this kind of 
endorsement should be aware of the 
conditions that are unique to 
helicopters. The current rule provides an 
acceptable level of safety for student 
pilots conducting cross-country flights. 
The proponent does not sufficiently 
justify the proposed changes to the 
current rule. 

Proposal 439. This proposal would 
have amended 9 61.57(e)(l)(i) to require 
at least three of the six instrument 
approaches needed to maintain currency 
to be conducted in the category of 
aircraft. The FAA does not agree. This 
proposal would remove the flexibility 
from the current rule and would 
constrain operators from exercising the 
various regulatory options available to 
maintain EFR currency. The FAA is not 
aware of any safety comprise associated 
with current practice. 

Proposal 440. This proposal would 
have deleted the requirement for 50 
hours of cross-country flying in the 
category of aircraft for which the 
instrument rating is sought and add the 
requirement that the cross-country flying 
be in a powered aircraft. Amendment 
61-70, which was published and became 
effective fanuary 25,1962 (47 FR 3486), 
accomplished the intent of this proposal 
and therefore no further action is 
necessary. 

Proposal 441. This proposal would 
have revised 9 61.65(d)(4) by deleting 
the requirement for VOR* NDB. and ILS 
instrument approaches to be 
demonstrated by an applicant seeking a 
helicopter instrument rating. The 
proposed change would allow an 
applicant to demonstrate compentency 
by executing either a VOR. NDB, or ILS 
insturment approach in place of all three 
approaches now required for helicopter 
instrument certification at the 
commercial pilot level. The FAA does 
not agree with the proposed change, 
since this is the only time that an 
applicant is required to demonstrate 
competency in all three approaches to 
be Administrator. The proponent states' 
that the requirement to show 
competency in all three approaches is 
an undue burden on the operator to 


equip a helicopter with three types of 
radio equipment Such is not the case. 
Current practices allow an applicant to 
demonstrate instrument competency in a 
helicopter, simulator, or training device 
provided at least one approach is 
accomplished in flight. This flexibility 
allows the operator to equip the 
helicopter with appropriate navigational 
equipment to conduct either all the 
approaches or only the single approach 
in the aircraft. 

Proposal 455. This proposal would 
have revised 9 61.131 by changing the 
total flight time required to obtain a 
commercial pilot’s certificate with a 
helicopter class rating and to require all 
flight time to be in helicopters. The 
current rule requires a total flight time of 
150 hours. of which 50 hours must be in 
helicopters. The proposed change would 
require a total flight time of 250 hours, 
all of which would be required in 
helicopters. Four commenters at the 
conference, including the FAA, oppose 
all points of the proposal citing an 
adverse economic impact with no 
apparent increase in safety. The 
proponent does not identify any 
significant benefits from the proposed 
change. The present requirement of 150 
hours of flight time provides an 
adequate level of safety for commercial 
pilot certification in helicopters. 

Proposals 467 and 468. These 
proposals would amended 99 61.183 and 
61.191 to require an applicant for a flight 
instructor certificate or additional rating 
on that certificate to have at least 15 
hours as a pilot in command in the 
category and class of aircraft 
appropriate to the flight instructor rating 
sought after obtaining a commercial or 
airline transport pilot certificate in that 
category. These proposals would 
increase the pilot-in-command 
experience level of the applicant so that 
individual is more comfortable, relaxed, 
and accustomed to any operating 
peculiarities of an aircraft before 
teaching other persons. The FAA does 
not agree that requiring additional flight 
time is justified. Commercial pilots have 
a minimum of 100 hours of pilot-in¬ 
command time, which often is in the 
same category of aircraft for which the 
flight instructor rating is sought 
Requiring an additional 15 hours of flight 
time in each category and class of 
aircraft would impose a severe 
economic burden on the industry. 

Proposal 485 . This proposal would 
have deleted the requirement of 
9 91.24(b) that non-transponder 
helicopter flights at or below 1,000 feet 
AGL in a terminal control area (TCA) be 
conducted under a letter of agreement. 
The proponent stales it is extremely 
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difficult, if not impossible, for a 
helicopter operator, especially a 
transient, to obtain in advance a letter 
of agreement with a local tower. 
Moreover, the proponent fails to see 
what a letter would accomplish since 
flight below 1.000 feet ACL probably 
would be below radar surveillance 
coverage. 

Terminal control area* are 
established to provide positive control 
within busy, high-density airport areas. 
This concept depends upon aircraft 
being subject to certain operating rules 
and pilot/equipment requirements. The 
transponder requirement was suspended 
for non-transponder helicopter 
operations below 1,000 feet AGL; 
however, to provide for continuity of 
positive control in a TCA, letters of 
agreement are required. 

The letter of agreement provides air 
traffic control (ATC) an additional 
effective means of exercising positive 
control. The agreements form the critical 
base of understanding between ATC 
and the helicopter pilot/operator 
regarding non-transponder, low-altitude 
operations within a high-density area. 
Depending on locat needs, the 
agreements may stipulate in advance 
the routes that will be flown, altitudes to 
be used, holding points, emergency or 
special call signs, expected radio 
frequencies to be used, entry and 
departure points of a TCA, and any 
special procedure to be implemented. In 
effect, these letters or agreement serve 
as tools with which ATC may identify 
and consequently separate non- 
transponder helicopter operations from 
the flow of other traffic in the TCA. This 
information is effective whether or not 
radar surveillance can be maintained. 
Where necessary, those non¬ 
transponder helicopter operations that 
cannot be conducted under a letter of 
agreement usually can be 
accommodated on an individual basis 
under ( 91.24(c), “ATC authorized 
deviations/* 

Proposal 486. This proposal would 
have deleted the term “of U.S. 
manufacture** from S 91.28(b)(3) to allow 
a foreign manufacturer to obtain a 
special flight authorization. Amendment 
91-178 (47 FR 13312; March 29,1982) 
revised {91.28 and incorporates the 
intent of the proposal Therefore, no 
further action is necessary. 

Proposal 493. This proposal would 
have revised the landing miniroums 
prescribed in ( 91.116 by authorizing 
pilots operating helicopters under IFR to 
reduce the landing minimum* and lower 
the ceiling minimum* contained in Part 
91 for standard instrument approach 
procedures not limited to helicopters, it 
would reduce the landing visibility 


minimum* by 50 percent and lower the 
ceiling minimums for decision height 
(DH) or minimum descent altitude 
(MDA) to not less than 100 feet above 
field elevation for helicopters. During 
the discussion at the conference, the 
proponent requested that the phrase 
"MDA may not be lower than 100 feet” 
be removed from the proposal. The 
proponent agreed to amend th^ proposal 
by dropping "MDA” and retaining "DH 
may not be lower than 100 feet." 

The proposed changes were based on 
the premise that the DH for helicopters 
could be less than for airplanes due to 
factors such as instant power response, 
no change in flight continuation for a 
missed approach, and the helicopter *s 
capability to quick-stop and hover in 
Vue- The FAA recognizes these 
substantially different flight 
characteristics and has authorized 
reducing landing visibility minimums by 
50 percent for helicopters only in 
Chapter II of the Terminal En Route 
Procedures (TERPS) Manual for Part 97 
standard instrument approach 
procedures. However, a general 
reduction of the decision height for 
helicopters cannot be done. Of the 
approximately 750 published ILS 
approach procedures in the United 
States, only 65 have been demonstrated 
to be of sufficient reliability to conduct 
operations below 200 feet above airport 
elevation. Before helicopters would be 
allowed to use the reduced ceiling 
minimums. each of the ILS approach 
facilities are required to be flight 
checked for accuracy dowrn to those 
reduced minimums and must meet the 
integrity and community of service 
requirements for Type 11 ILS equipment 
and be published as an approved 
"copter procedure." The 65 approved 
approaches are classified as Type 11 or 
Type 111 ILS facilities and would be 
authorized for approval of Category 11 
approaches. Section 91.2 of this notice 
proposed to allow helicopters to apply 
for Category II authorizations at these 
facilities. Since published Cateogy I ILS 
instrument approach procedures do not 
contain information concerning the 
accuracy and reliability of the ILS 
system below 200 feet above airport 
elevation, the proposed change could 
place helicopters in a hazardous 
situation when executing ILS instrument 
approaches at facilities which have not 
been demonstrated to be reliable below 
200 feet The current rule and the 
proposed change to { 91.2 provide an 
adequate level of safety and this 
recommended change does not 
Sufficiently justify reducing that level of 
safety. 

Proposals 498 through 505. These 
proposals to amend §121.13 and Part 


127 would have upgraded existing 
regulations and added provisions to 
require shoulder harnesses and flight 
attendants for helicopter operations 
under these parts. Part 127, however, is 
the subject of other rulemaking and 
5 121.13 will be amended in that 
regulatory effort. Therefore, these 
proposals will not be considered a purl 
of the Rotocraft Regulatory Review 
Program but will be addressed in the 
proposal to amend Part 127. 

Proposal 510. This proposal would 
have deleted the requirement in 5 13317 
that specific rotorcraft be authorized 
when issuing a Rotorcraft External !.o«id 
Operator Certificate. The proposed 
change would authorize rotorcraft to be 
listed only by type. Since the 
airworthiness requirements in Suhpart D 
of Part 133 require satisfactory 
demonstration of rotorcraft-load 
combination flight characteristics, it is 
necessary to retain the provision in 
{ 133.17 for specific rotorcraft to be 
listed to provide a means of 
identification. However, Proposal 515 
would revise { 133 25 by allowing an 
operator to add or delete a specific 
rotorcraft by submitting a new list of 
rotorcraft by "N" number and rotorcraft- 
load combintion to the FAA district 
office. Also. Proposal 526 would delete 
the requirement in { 133.41 for 
satisfactory demonstration of the 
rotorcraft-load combination flight 
characteristics, provided they have been 
previously demonstrated. These two 
proposed changes would be relieving by 
simplifying the certification and 
amendment process, thus reducing time 
delays for external-loan operators. The 
intent of Proposal 510 would be satisfied 
by these two proposals. 

Proposal 521. This proposal would 
have revised { 133.31(d)(3) by 
authorizing the chief pilot for an 
external-load operator to conduct the 
knowledge and skill test required of 
pilots employed by the company. It 
would also delete the requirement in the 
current rule for an entry to be mode in 
the pilot's logbook concerning his 
competency as a pilot to conduct 
external-loan operations and would 
require this information to be kept 
within the certificate-holder's records 
The current rule provides for the 
knowledge and skill test to be 
demonstrated to the Administrator or to 
the company's chief pilot and for an 
entry to be made in the pilot's logbook. 
The proposed change would, the effect 
remove the authority of the 
Administrator to conduct any 
knowledge and skill tests and place a 
regulatory requirement on the individual 
external-load operator to conduct all of 
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these tests. The FAA disagrees with the 
proposed change. The current rule 
provides an acceptable level of safety 
and no change is necessary. 

Proposal 533 . This proposal would 
have revised $ 133.45(e) by authorizing 
restricted category rotorcraft to conduct 
external-load operations over a densty 
populated area, in a congested airway, 
or within a terminal control area or 
control zone subject to permission of the 
appropriate air traffic control facility. 

The current rule prohibits restricted 
category rotorcraft from conducting 
operations over a densly populated 
area, in a congested airway, or near a 
busy airport where passenger transport 
operations ore conducted. The rule has 
never provided for the use of restricted 
category rotorcraft in these areas. 
However, a limited number of 
exemptions were issued in the past to 
allow restricted category rotorcraft to 
operate in these areas. Issuing those 
exemptions was considered in the public 
interest at the time because the serv ices 
provided were beyond the capability of 
standard category rotorcraft. None of 
these exemptions is in effect today. The 
rotorcraft industry has grown to the 
state where the use of restricted 
category rotorcraft in the areas 
proposed is not in the public interest. 

This proposal received only one 
favorable comment at the conference. 
The current rule provides an adequate 
level of safety for the public. 

Proposals 537and539. These proposals 
recommend deleting the phrase “(but 
not including transportation to and from 
the site of operations)** from 
§ 135.1(b)(4)(v). Helicopters performing 
construction or repair work do not have 
to comply with the provisions of Part 
135. The proponent states that 
transporting persons to and from the 
construction or repair site also should 
he excluded from meeting Part 135 
requirements. 

The FAA recognizes that some aerial 
work operations are not intended to be 
included under this section. However, 
transportation to and from the site of 
operations are air taxi operations and 
are included within the parenthetical 
statement that the proponent desires to 
drop The applicability section of 
§ 135.1(a), plus many legal 
interpretations and policy guidance 
documents, all state that transportation 
for compensation or hire of persons 
find/or property in an aircraft size 
identified in Part 135 is an air taxi or 
commercial operation. 

The proponent also recommends 
allowing any other aerial work 
operation specified or approved by the 
Administrator to be conducted without 
compliance with Pari 135. This could 


allow operations outside the scope of a 
rule without public comment and could 
be contrary to the Administrative 
Procedures Act. 

Proposal 540. This proposal would 
delete § 135.1(b)(7) which excludes 
certain helicopter flights from meeting 
the reguirements of Part 135. 

Considering the limited number of 
operations that fall under this exclusion 
and the high economic impact these 
opera tors-would incur if required to 
comply with the requirements of Part 
135. it is not appropriate to consider 
deleting paragraph (b)(7) at this time. 

Proposal 543. The proponent 
recommends a rule that would prohibit 
the Administrator from removing a 
paying passenger or necessary 
crewmember for the purpose of 
conducting inspections or tests, 
including en route inspections. This 
proposal is dropped because the ability 
of the FAA to conduct inspections dr 
tests is necessary in the interest of 
safety. One purpose of the inspection or 
test is to observe the required 
crewmembers performing their duties. 
The FAR do not allow an FAA inspector 
to remove a required crewmember. The 
required crewmembers are identified in 
Part 135 and the aircraft certification 
requirements. The words “necessary 
crewmember*' may or may not have the 
same meaning. 

Proposal 544. This proposal 
recommends that the certriflcate holder 
not be required to install a headset, 
speaker, or forward observer scat for 
use by the FAA during en route 
inspection if the certificate holder has to 
modify the aircraft. It is essential that 
these items be provided so that the FAA 
may properly perform en route 
inspections and thus ensure a continuing 
level of safety for the public. 

Proposal 546. This proposal would 
have allowed helicopters with initial or 
amended type certificates issued before 
December 31.T981. to operate without a 
second in command in VFR. non¬ 
commuter operations with an approved 
autopilot or stability augmentation 
system. After reviewing the proposal 
and comments, the FAA concludes that 
the aircraft and crew requirements 
imposed on airplanes are valid for all 
aircraft configured for 10 or more 
passenger seats. The FAA is responsible 
for ensuring as high a level of safety as 
practicable for the traveling public. This 
responsibility is not limited to 
passengers purchasing tickets on a large 
scheduled or commuter air carrier. The 
helicopter is no less demanding than an 
airplane which requires two pilots for 
similar operations. These operators are 
playing an increasingly important role in 


the air transportation industry and have 
demonstrated a strong growth rate. 

Proposal 547. This proposal would 
have authorized any employee of a Part 
135 certificate holder or any airman 
authorized by the certificate holder to 
occupy a pilot seat of an air taxi aircraft 
with more than eight passenger seats, 
excluding any pilot seat. The stated 
intent was to provide transportation and 
training for personnel employed by the 
certificate holder. Sufficient justification 
was not presented to warrant further 
consideration. 

The FAA has consistently held that 
flight training may not be conducted in 
air carrier passenger operations. The air 
carrier approved pilot training program 
must be completed before assigned pilot 
duties on an air taxi flight. If adopted, 
this proposal would erode the operator's 
training program for new pilots. Sections 
135.53 and 135.113 limit the occupancy 
of the other pilot seat in these aircraft to 
the personnel stated in the rule. 

Proposal 548 and 549 . This proposal 
would have allowed any pilot employed 
by the Part 135 certificate holder to 
manipulate the controls of an aircraft in 
air taxi service even though the pilot 
training and testing program had not 
been completed and the person was not 
qualified in the aircraft. The air taxi rule 
was specifically changed to prohibit 
this. Before the change the FAA 
received numerous pesasenger 
complaints which stated that persons 
other than the pilot were manipulating 
the controls on passenger-carrying air 
taxi flights, resulting in erratic aircraft 
performance, particularly during takoffs 
and landings. The passengers state that 
they should not be subjected to this 
unsafe performance on air taxi flights. 
Part 135 was changed to upgrade the 
level of safety to specifically prohibit 
this action. 

Proposal 551. The proposal would 
modify $ 135.121(c) to prohibit the 
boarding on an aircraft of persons under 
the influence of drugs. Section 91.11(b) 
prohibits a person from carrying a 
person obviously under the influence of 
drugs. Therefore, the intent of this 
proposal is already being accomplished. 

Proposal554. This proposal would 
have reduced the radio communications 
and navigation equipment required for 
helicopters engaged in overwater 
operations provided the operations are 
conducted under VFR conditions. The 
equipment proposed for extended 
overwater operations is more lenient 
than present ( 135.165 and does not 
provide for any backup radio navigation 
or communications equipment to 
provide an additional level of safety in 
case of partial radio failure. A key 
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requirement of the rule which this 
proposal would eliminate is that the 
radio communications and navigation 
equipment to be used must be capable 
of transmitting to, and receiving from, at 
any place on the route, at least one 
ground facility. Therefore, this proposal 
would not provide the air taxi passenger 
the level of safety previously required or 
currently envisioned by the FAA in 
considering the mandate in the Airline 
Deregulation Act of 1978 that air taxis 
operate with the highest feasible level of 
safety. 

Proposal 556. The proponent suggests 
that a large transport category 
helicopter be allowed to operate in VFR 
conditions without meeting the 
requirement to have airborne weather 
radar installed. Part 135 was expanded 
to incorporate provisions of Part 121 for 
operations of large transport category 
aircraft having a maximum passenger 
seating configuration of 30 seals or less 
and a maximum payload capacity of 
7,500 pounds or less. These requirements 
have resulted In the high level of safety 
enjoyed by air carriers operating under 
Part 121. Airborne radar has been one of 
these requirements. It is a valuable aid 
to locating thunderstorm and 
precipitation areas during VFR and IFR 
flights. 

The proponent does not show that a 
large transport category helicoper 
conducting VFR operations, particularly 
at night would require less 
instrumentation than a large transport 
category airplane to achieve the level of 
safety expected of air carrier/air taxi 
operations. 

Proposal 563. This proposal would 
have allowed point-in-space approaches 
to use a weather reporting source at a 
location approved by the Administrator. 
Section 135.213(b) presently provides 
this authorization. 

Proposal 565. This proposal would 
have expanded crewmember testing to 
include pinnacle operations, confined 
area work, end the hazards of operating 
in snow and dust. The proposal also 
would require demonstrating these 
operations when substituting the 
instrument competency check for the 
competency check. 

On January 14.1980. the Office of 
Flight Operations issued General Notice 
N8430.322. This notice provides 
guidance in air taxi flight tests and 
identifies maneuvers required. 

Helicopter pinnacle and rooftop 
approaches and landings are required 
when applicable to the certificate 
holder’s operations. The notice also 
states that alternating instrument 
proficiency checks may be conducted 
toward fulfulling the competency check 
requirements provided the pilot is tested 


on any additional items required by the 
competency check. 

The FAA has taken the action 
requested by the NTSB on the items in 
the proposal with the exception of 
covering the hazard of opera ting in 
snow and dust. The FAA also has Issued 
instructions to the field to request that 
certificate holders modify their ground 
training programs under ( 135.345 to 
incorporate these items. 

Proposal 566. This proposal would 
hove amended 1135.411fa)(2) by 
deleting the requirements for helicopters 
that are type certificated to cany 10 or 
more passengers to be maintained under 
a continuous airworthiness maintenance 
program. The proponent presents two 
issues which it believes the FAA did not 
consider regarding the impact this rule 
would have on the helicopter industry. 
The first time cited was that because the 
NTSB did not include helicopters in their 
air taxi safety study, the 
recommendations made by the NTSB do 
not apply to helicopters. The primary 
objective of the FAA is to upgrade the 
level of safety for all air taxi operations 
regardless of the size and type of 
aircraft and helicopters were 
considered during development of this 
rule. The NTSB study contained 20 
recommendations in its report, the 
majority of which related to the 
requirements for a properly managed 
maintenance program, trained 
personnel, and clearly defined 
maintenance responsibilities and 
functions. A review of maintenance- 
related accidents Involving helicopters 
of all types indicates factors for 
helicopters that are similar to airplanes. 
The proponent states that there has not 
been an accident in the past 15 years 
involving a helicopter that carries 10 or 
more passengers where maintenance 
personnel or maintenance procedures 
were listed as a causal factor and the 
requirement of { 135.411(a)(2) would 
have prevented the accident. To 
illustrate the aircraft and related 
accident causal factors, the following 
are helicopters that carry 10 or more 
passengers where maintenance-related 
items were cited. On January 23.1973. a 
Bell Model 205A. N-40490, was involved 
in an accident that indicated that an 
operation was attempted with known 
differences In equipment. On August 8, 
1964, a Sikorsky S62A. N-987, was 
involved In an accident. The probable 
causes were listed as improper 
maintenance and inadequate inspection 
by maintenance personnel. The FAA has 
also considered accidents where the 
causal factors were maintenance related 
for helicopters carrying nine or less 
passengers. The sample included all 
types of helicopters, including the latest 


turbine-powered helicopter. There were 
several accidents where maintenance 
and maintenance personnel were died 
as factors. The FAA. m promulgating the 
requirements of Part 135. considered the 
relationship of the passenger-carrying 
capability in establishing the 
maintenance requirements. AH factors 
were considered and it was determined 
that passengers using helicopters should 
be assured of the same safety aspects as 
those passengers using airplanes. The 
proponent also states that there were no 
commuter helicopters, so the NTSB 
concern for commuter operations does 
not apply to helicopters. The FAA 
records indicate that helicopters have 
been involved In commuter operations 
from 5 of the 7 years between 1970 
through 1977 when this rule was being 
developed. It is also interesting to note 
that although the NTSB Air Taxi Safety 
Study did not include helicopters, it did 
provide data relative to helicopter 
accidents. 

In the second issue the proponent 
states that the FAA failed to properly 
assess the cost impact of ( 135.411(a)(2) 
on the helicopter industry in accordance 
with Executive Order 12044. The FAA 
complied with Executive Order 12044 in 
assessing the cost impact on the 
helicopter industry and made reference 
to this report in Docket No. 16097. 
Revision to Part 135. The preamble in 
revised Part 135 states that full 
documentation of the study and its 
associated data basis were provided in 
a three volume report '‘Cost Impacts of 
FAR Part 135, Changes to Commuter and 
Air Taxi Industries." May 1978. by the 
Aerospace Corporation, and is a part of 
the docket. The fact that this report did 
consider helicopters was also stated 
during the Rotorcraft Review 
Conference. This report contains 
economic data in the same specific 
impact areas as those affecting 
airplanes. It is assumed the proponent 
intended to provide a safety parallel by 
recommending deleting the present 
maintenance requirements for 10-or- 
more-passenger-seat helicopters in favor 
of the maintenance requirements for 
helicopters that carry nine or less 
passengers. Section 135.411(a)(2) 
provides additional maintenance 
management requirements that are not 
required for aircraft that carry nine or 
less passengers. The additional 
provisions afford a passenger using 
these aircraft with safety considerations 
similar to airplane operations under Part 
121 or helicopter operations under Part 
127. These requirements have proven 
satisfactory in airerft used under Part 
135 and the proponent has not submitted 
any justification to warrant changing the 
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rule to delete the present maintenance 
requirement* for aircraft that carry 10 or 

more passengers. 

Projtosal567. This proposal would 
have amended § 135.415(c) by deleting 
the word “shall” and adding the word 
"encouraged” in its place. The word 
“shall" in this rule makes it mandatory 
for an operator to make a determination 
of a safety item. To “encourage” would 
only require an operator to submit those 
items listed and not items that affect 
safety even if the operator believes 
safety is affected by a known defect or 
trend of defects. 

Proposal 569 l This proposal would 
have revised { 135.431(a) by removing 
the requirement for a certificate holder 
to establish and maintain a system for 
the continuing analysis and surveillance 
of the performance and effectiveness of 
its inspection and maintenance program. 
The proponent states that continually 
reviewing a program establishes an 
effective alternative to determine the 
effectiveness of an operator's inspection 
and maintenance program. The FA A 
does not agree. The proposed review 
nay not be systematic and would only 
confuse an operator regarding 
responsibility under this section. To 
review a program without a requirement 
to establish a system may prove 
meaningless and generate nothng more 
than wasted time and paperwork as 
*ugggested in the proposal. The 
proponent has not shown sufficient 
justification to modify maintenance and 
inspection programs based on its 
experience in the maintenance and 
operating environment. 

Proposal 571 . This proposal would 
Have amended f 45.23(b) to allow an 
aircraft doing a market survey to be 
narked "Market Survey” instead of 
Restricted/' "Experimental.” or other 
a.ready stablished categories, each of 
^Hich has specific certification rules 
teat must be met. This would, in 
essence, create a new category of 
•ircraft and no criteria for that category 
*«*? presented in the proposal. 

Moreover, a need has not been 
established to create a new category for 
market survey aircraft. The term 
"■Market Survey” can be displayed on 
me aircraft as long as it does not 
c-onflict with the other markings 
Squired by this section and other 
fcTtions of this chapter. 

Proposals 572 and 573. These 
i' s, ds would have removed the 
Jquirement for the size of markings on 
bottom of rotorcraft and would 
|uow the side markings based on the 
of surface they were to be affixed 
0 It also would allow the markings to 
n e Pj[ rtf ed on the tail cone or vertical fin. 
un February 14.1983. Amendment No, 


45-14 was issued which accomplished 
the intent of this proposal (48 FR 11390; 
March 17.1983). 

Appendix B —Summary of Regulatory 
Flexibility Analysis 

An Initial Regulatory Flexibility 
Analysis has been prepared for those 
items with a beneficial economic impact 
and is contained in the docket This 
appendix summarizes that analysis. 

Section 133.21 Personnel 

The objective of these proposals is to 
eliminate external-load accidents due to 
inadequate pilot competence in 
performing particular operations. Two 
methods of attempting to ensure such 
pilot competence (which ean be 
combined) are to require experience, 
such os through a “trainee” pilot 
working a certain amount of time with a 
"qualified” pilot, and through pilot 
testing by a qualified examiner. Pilot 
testing might be carried out by FAA 
employees, designated examiners, or 
individuals within the particular 
company performing the external-load 
operation. Present regulations provide 
for such testing by a single Chief Pilot. 
This proposal would allow the Chief 
Pilot's duties to be delegated to 
Assistant Chief Pilots to relieve some of 
the compliance cost burden. 

An estimated 179 external-load 
operators are potentially affected by this 
proposal. Almost all may be assumed to 
be small. Benefits may be considered 
roughly proportional to fleet size, 
although variations may be expected 
due to operating territory and other 
factors. Therefore, to the extent that 
small operators have smaller fleets than 
large ones, the $481,000 projected annual 
cost savings may be expected to 
average no more than $2,687 per 
affected operator. 

Industry research indicates that over 
40 percent of Port 133 certificate holders 
also hold Part 135 certificates. The total 
fleet size distribution of Part 133 
operators is unknown. Regardless of 
whether it resembles the distribution of 
Part 135 or non-Part 135 operators, the 
relatively high maximum average impact 
suggests that the threshold of economic 
impact significance could very well be 
exceeded by Vs of the potentially 
affected small operators. 

Set:(ion 133.41 Flight Characteristics 
Requirements 

The objective of these proposals is to 
reduce accidents resulting from the use 
of particular combinations of rotorcraft 
models with certain external loads and 
external-load attaching devices. Many 
such combinations of rotorcraft models, 
external loads, and external-load 


attaching devices pose a significant risk 
of accident even when under the control 
of a competent pilot. The FAA 
concludes that such confidence can only 
be maintained when each possible 
rotorcraft-load combination is 
successfully demonstrated at least once. 

An estimated 164 external-load 
rotorcraft certificate holders are 
potentially affected by this proposal. 
Almost all may be considered small. 
Benefits may be considered roughly 
proportional to fleet size, although 
variations may be expected due to fleet 
diversity and other factors. Therefore, to 
the extent that small operators have 
smaller fleets than large ones, the 
$340,000 projected annual cost savings 
and $2,000 annual profit increase may 
be expected to be no greater than $2,085 
per potentially-affected small operator, 
on average. 

As stated previously, industry 
research indicates that somewhat over 
40 percent of Part 133 certificate holders 
also hold Part 135 certificates. The size 
of the average impact, however, 
suggests that the threshold of economic 
impact significance could well be 
exceeded by Vs of the potentially 
affected small operators. Section 133.41 
is closer to the borderline in this regard 
than § 133.21. 

Cumulative Economic Impact 

The proposed changes to Part 43. 
Appendix A, and 55 91.23.133.21,133.41. 
133.51.135.159,135.173, and 135.429 refer 
to different, but partially overlapping, 
categories of operators. 

(1) Part 43. Appx. A—Part 135 
operators serving remote areas. 

(2) 5 91.23—Part 91 operators (not 
holding Part 135 certificates) flying to 
some extend under IFR. 

(3) 5 133.21—Part 133 operators in 
general. 

(4) 5 133.41—Part 133 operators in 
general. 

(5) 5 133.51—Part 133 operators in 
general. 

(6) 5 135.159— Part 135 operators 
flying to some extent VFR at night. 

(7) 5 135.173—Part 135 operators using 
rotorcraft with 10 seats or more. 

(8) 5 135.429—Part 135 operators using 
rotorcraft with 10 seats or more. 

Although the first and second 
categories are, by definition, separate 
from each other, there exists no operator 
survey data that would allow the 
determination or reliable estimation of 
the actual extent to which each of the 
other categories overlap. It is possible to 
estimate, however, whether or not it is 
likely, given the (separate) distributions 
of fleet size for Part 135 and non-Part 
135 operators, that the number of 
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operators experiencing a significant 
cumulative net economic impact 
(positive or negative) from all eight of 
these proposals would constitute Mi or 
more of the total of individual 
potentially affected operators, if 
operator impact were proportional to 
operator fleet size. To provide the 
highest possible chance that this number 
will constitute Vfe or more, the total of 
individual operators potentially affected 
by any of the proposals may be 
estimated as follows: 

Part 135 operators, including all 
in proposal categories (1), (6). 

(7), and (8). and 42 percent of 
those in categories (3). (4). and 
(5). Note: It is estimated that 
42.4 percent of Part 133 opera¬ 
tors also hold Part 135 certifi¬ 
cates.... 358 

Non-Part 135 certificate holders, 
including 57.6 percent of those 
in proposal categories (3). (4), 
and (5).... 393 

Total_.__ 751 


This estimate maximizes the extent of 
’‘overlapping** among relevant 
categories and increases the chance of 
Mi or more of the total individual 
operators* experiencing a significant 
cumulative net impact. It may be noted 
that such overlapping is not necessarily 
the most likely representation of actual 
practice. For example. Part 91 operators 
that fly under IFR may well not also 
engage in Part 133 operations, which are 
generally carried out under VFR. 

Even with maximum overlapping of 
potentially affected small operator 
categories and given the relatively large 
number of non-Part 135, and even Part 
135, operators that have single-craft or 
very small fleets, an estimated 217 out of 
751 would be expected to bear a 
significant cumulative impact from the 
eight proposals. The remaining 534 
would not be significantly impacted. The 
number of small operators expected to 
be impacted would be less than V5 of the 
total of such operators unless at least 
120 of those operators were eliminated 
by being designated “large** operators. 
Therefore, it is reasonable to expect that 
the cumulative net economic impact 


(positive or negative) of these proposal 
would not reach significant levels for M 
or more potentially affected small 
operators. 

However, the unknown number of 
proposal category (2) operators that 
might be eliminated as “large** entities 
and that might have been expected to be 
insignificantly impacted could reach ag 
high as 270. Also, those proposal 
category (2) operators not eliminated 
might have atypically large fleets and 
could be significantly affected by 
proposal (2) alone. Therefore, the 
possibility exists that the total number 
of potentially affected small operators 
could be low enough so that over Mi of 
them would experience a significant 
cumulative net impact. 

(Sec. 313(a). 601, 603. and 004 of the Federal 
Aviation Act of 1956 (49 U.S.C. 1354(a). 1421 
1423. and 1424) and 49 U.S.C. 106(g) (Revised. 
Pub. L. 97-449; January 12.1983) 

Issued in Washington. D C., on Janiuiry Si 
1965. 

John S. Kern. 

Acting Director of Flight Operations 
[FR Doc. 85-5700 Filed 3-12-85; 0:45 ami 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Cumulative Report on Rescissions and 
Deferrals 

March 1.1965. 

This report Is submitted in fulfillment 
of the requirements of Section 1014(e) of 
the Impoundment Control Act of 1974 
(Pub. L. 93-344). Section 1014(e) provides 
for a monthly report listing all budget 
authority for this fiscal year for which, 
as of the first day of the month, a special 
message has been transmitted to the 
Congress. 

This report gives the status as of 
March 1,1985, of 242 rescission 
proposals and 64 deferrals contained in 
the first seven special messages of FY 
1985. These messages were transmitted 
to the Congress on October 1. October 
31. and November 29.1984: and fanuary 


4. February 6 (two special messages), 
and March 1.1985. 

Rescissions (Table A and Attachment A) 

As of March 1,1985, rescission 
proposals totaling Si .805.9 million were 
pending before the Congress. 

Attachment A shows the history and 
status of each rescission proposal 
reported during FY 1985. 

Deferrals (Tattle B and Attachment B) 

As of March 1.1985, $10,463.3 million 
in 1985 budget authority was being 
deferred from obligation and $9.1 million 
in 1985 outlays was being deferred from 
expenditure. Attachment B shows the 
history and status of each deferral 
reported during FY 1985. 

Information from Special Messages 

The special messages containing 
information on the rescission proposals 


and deferrals covered by this 
cumulative report are printed in the 
Federal Registers listed below: 

Vol. 49. FR p. 39464. Friday. October 5, 
1984 

Vol. 49. FR p. 44870, Friday. Novembers, 

1984 

Vol. 49, FR p. 47804. Thursday, 
December 6,1984 

Vol. 50. FR p. 1420, Thursday January 10. 

1985 

Vol. 50. FR p. 6582. Friday, February 15. 
1985 

Vol. 50. FR p. 6648, Friday, February 15, 
1985 

Vol. 50, FR p. 9410, Thursday, March 7, 
1985 

David A. Stockman. 

Director Office of Management and Budget. 

BILLING COOC 3110-01-* 
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TABLE A 

STATUS OF 1985 RESCISSIONS 

Amount 
(In millions 
of dollars) 

Rescissions proposed by the president. $1,805.9 

Accepted ty the Congress. 0 

Rejected by the Congress.. 0 

Pending before the Congress. $1,805.9 

****************************** 

m 

* « 

TABLE B 

STATUS OF 1985 DEFERRALS 

Amount 
(In millions 
of dollars) 

Deferrals proposed by the president. $14,722.6 

Routine Executive releases through March 1, 1985 (OP®/ 

Agency Releases of $4,413.4 million and cumulative 
adjustments of $163.1 million). -4,250.2 

Overturned by the Congress... .g 

Currently before the Congress. $10,472.4 


Treasury deferral (D85-13). 


Attachments 
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Reader Aids 


information and assistance 


SUBSCRIPTIONS AND ORDERS 

Subscriptions (public) 

202-783-3238 

ftoblems with subscriptions 

275-3054 

Subscriptions (Federal agencies) 

523-5240 

Single copies, back copies of FR 

783-3238 

Magnetic tapes of FR. CFR volumes 

275-2867 

Public low* (Slip laws) 

PUBLICATIONS AND SERVICES 

275-3030 

Dally Federal Register 

General information, index, and finding aids 

523-5227 

Public inspection desk 

523-5215 

Corrections 

523-5237 

Document drafting information 

523-5237 

Legal staff 

523-4534 

Machine readable documents, specifications 

Code of Federal Regulations 

523-3408 

General information, index, and finding aids 

523-5227 

Printing schedules and pricing information 

Laws 

523-3419 

Indexes 

523-5262 

Law numbers and dates 

523-5282 

523-5266 

Presidential Documents 

Executive orders and proclamations 

523-5230 

Public Papers of the President 

523-5230 

Weekly Compilation of Presidential Documents 

523-5230 

United States Government Manual 

Other Services 

523-5230 

Library 

523-4988 

Privacy Act Compilation 

523-4534 

TDD for the deaf 

523-5229 

FEDERAL REGISTER PAGES AND DATES, MARCH 


6317-6572 _ 1 

8573-8702..«. 4 

8703-6986. ..5 

8989-9260_ 6 

9261-9420. 7 

9421-9606.___8 

9609-9784...... _.11 

9785-9978..„.12 

9979-10190... 13 
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CFR PARTS AFFECTEO DURING MARCH 


At the end of each month, the Office of the Federal Register 
publishes separately a list of CFR Sections Affected (ISA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 


3 CFR 

Proclamations: 

5306 .. 

5307 _ 

Eiacutiva Of Oar* 
12193 (See EO 

12506). 

12295 (See EO 

12506). 

12351 (See EO 
12506).. 


12409 (See EO 
12506)....~ 

12463 (See EO 
12506)-- 

12506.—__ 

Admlniatrattva Ordarm: 

Memorandum*: 

September 6, 1973 
(Superseded by 
Memorandum 
of February 27, 
1965).-.— 

February 27. 1965. 

5 CFR 

Ch. XIV_ 

293 ..— 

294 _.. 


_9979 

8991 
.8991 

-....8991 

.....8991 


8991 

8991 


8953 

8953 


.8993 

8993 

.8993 


7 CFR 

226. 

301. 


318—- 
319. 


.8573 
.... 9261, 9705. 9786 

__8317. 9706 

... 8703. 8704. 9788 


425.............. 

_9981 

440 

.9609 

448 ... 

9263 

800... 

_ 9981 

910.. 

.8317.9610 

1062.. 

.8318 

1150. 

.9982 

1807 

.8581 

1022 .. 

_8581 

1902 

.8581 

1930..™.. 

_ 8581 

1944. 

.8581 


1951.. 


.8581 


1965.. 

1980. 


_ 8501 

. 8581 

_ 9987 


Ch. IV_9806 

911_...... 9452 

969..—.9037 

1002. -...9637 

1004™._ 9637 

1007_ 9038 

1011_-_9038 


1094.. 


.9654 


1097. 

1090. 

1102. 

1106_ 

1126. 

• CFR 

100 ._ 

103. 

214. 


• CFR 

78_ 

319~_ 

327 

10 CFR 

1 _ 

53—.- 


.9038 

..9038 

.9038 

-..9038 

.9661 


9991 

.6319 

.9991 


.9991 

.9788 

.9788 


.8605 

.8605 


25 — 
95. 


1064 

1064 



407_0606 

701. 8708 

741. 8708 


_8737 

..9995 


226....-_ 

13 CFR 

121 - 

14 CFR 

39-- 

71-_ 

91_ 

103. 

105.. 


1— 

23. 


.8319-8321.9794 

..9250. 9252 

__9252. 9795 

_— 9252 

—_9252 


10144 

.8940 


1046.. 

1093. 


.9038 

9038 


39. 8337-8339. 9806. 9808 

43_10144 

45.10144 

61_10144 

71. 8340. 8738, 8739, 9039. 

9040.9452.9453 
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3460 .. .«... 8626 

3470_ 6026 

Pubhc Land Orders: 

$459 Corrected by 
PLO 6580 .—. 9428 

6588 _ 9279 

6589 . 9428 

Proposed Rules: 

1600___ 10086 

4100......—_ 9698 

44 CFR 

205_ 9628 

46 CFR 

50.„.. 9428 

52 ... 9428 

53 . 9428 

54 . 9428 

58_ 9428 

63..— 9428 

153 . 8730 

154 _ 8730 

16 2. 0428 

298_ 0437 

Proposed Rules: 

296__«... 0456 


651 _ 8735 

Proposed Rules: 

17 _ 9083-9095. 9300 

26 .. 0300 


671 _ 8348 

677 ____ ^8348 


LIST OF PUBLIC LAWS 


Hots: No public Mis which 
have become law were 
received by the Office of the 
Federal Register for inclusion 
in today s Ust of Pubttc 
Laws. 

Last list February 14. 1985 


47CFR 


Ch. 1_ 

.. 8627. 9016 

0_ 

__9632 

22_ 

_10029 

64.. 

..9033 

69..__ 

___,9633 


73 _ 8325-8335. 8628. 8634. 

9033-9035.9804 

74 _ 9035 


Proposed Rules: 


2 .9059. 9060. 9292 

15.... . 9059 

22.. 

.. 9059 

25.. 

___ 9059 

64 _ 

9060 

73.-.8347. 9060-9074. 9604 

76. 

_9076 

83.. 

__10086 

90.9059. 9060. 9293 

97 ....__ 

8348 10087 

48CFR 


Ch. S--- 

10036 

0 .29 . 

.8914 

Proposed Rules: 


Ch. 5_ 

__9293 

31.. 

...8752 

49 CFR 



_ 9036 

2SZ. .. ..... 

.8955 

107_ 

_ 10060 

173_ 

_ 8635 

1152.. 

.8566 

Proposed Rules: 


25.. . 

8987 

172.. 

__ 10088 

173.. 

... 10088 

215™_ 

.9293. 9977 

571 ... 

__ 9294 

1171. 

.9298 

50 CFR 


21.„ 

_ 8636 

91.. t - T r m 

.9279 

611 

.8335 









































































Just Released 





7 



Code of 
Federal 
Regulations 

Revised as of January 1, 1985 


Quantity Volume 


Title 7—Agriculture (Part 1945-Er>d) 

(Stock No. 822-004-00021-1) 

Title 15—Commerce and Foreign Trade 
(Parts 0-299) (Stock No. 822-004-00040-7) 

Title 16—Commercial Practices (Parts 150-999) 
(Stock No. 822-004-00044-0) 


Price Amount 

$13.00 $ _ 

6.50 _ 

10.00 _ 

Total Order $ _ 


A cumulative checfcfcet of CFR iMoances appear* <rv*f> Monday m the Federal Regrster m the Reeder Aide 
•action In addition. • checklist of current CFR volumes, comprising a complete CFR Ml appears each month 

at the ISA (Uat of CFR Sections Affected) Please do not detach 


Order Form Mall to: Superintendent of Documents. U.S. Government Printing Office, Washington, D C. 20402 


Encioeed find $ - Make check or money order payable 

to Superintendent of Documents (Please do not aend cash or 
•tamps) include an addtionaJ 25% for foreign mailing 

Charge to my Deposit Aoaxr* No. 

11 i i i i i i -n 

Order No._ 



Credit Card Odors Onfy 

Total charges S Fill In the boxes below 

STno I I I I I I I I I r I ITIlTT j 

Expiration Dale . —.—|—|—. 

Month/Year L A- 1 1 1 


Please send me the Code of Federal Regulations publications I have 
selected above. 


Name—First, Last 


1 1 1 111111II111 t 111111 1 1 1 1 1 1 1 1 1 

Street address 

1 1 1 1 1 1 1 1 l l l 1 l i 1 j 

[ 1 

1 

l 

L 

1 

Jl 1 1 1 1 1 

l l 

Company name or additional address mo# 

1 1 1 1 1 1 11 11 1 1 1 l 1 1 1 1 1 1 1 1 III Mill 

lLl 1111111111111 

1 1 

1 

1 

1 

J 

State ZIP Code 

I i l i i i i 

1 | 

(or Country) 

1111111111111111 

LL 

1 

1 

1 

1 

M11 n i 

JJ 


PLEASE PRINT OR TYPE 


For Office Use Only. 

Quantity 

Ctiv^ 

Enclosed 


To be mailed 


Subscriptions 


Postage 


Foreign handling 


MMOB 


OPNR 


UPNS 


Discount 


Refund 

- 

























































































































